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Foreword 

A s counsel Ip I h c N c vv H ii m p sh i r c , ,. S ch o o 1' [3 o a r d s A .s.s 0 c i a I i o n a h d 
numerous school boards ihroughoul Ihc Slalc, and also as a former school 
board member and chairman, I would urge all school board members, and 
school administrators to read Mr. Boyn ton's study carefully and to keep it 
available for ready reference. He has done an outstanding job in highlighting 
some of t,he many problems, we are and will be faced with. He has not 
attempted in any way to give official legal opinions bu\ has demonstrated a 
keen insight and understanding in discussing matters with which he has had 
considerable experience: I agree one hundred percent lhat one must first 
recognize a problem before it can be solved, that recognition should come ear- 
ly, and if it appears thVit it might be serious, expert advice and guidance should 
be sought. \ ■ 

Jason Boynton should be comm'ended for such a comprehensive and un- 
derstandable presentation of some of the many problems involved in Termina- 
tion of Teacher Contracts. 

\ Arthur H. Nighswander 

\ Laconia, New Hampshire 

. ' ' 13 February 1976 
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Author's Preface 

The author is an experienced school adminislralor and a college teacher, 
not a kfvvyef. Thfs monograph is designed to be helpful to j?chooI board 
members and school administrators who must deal with staffing problems on a 
day-to-day basis. The author's recommendations or points of view are based 
on a- special interest in school law, but they are not legal opinions. It is hoped 
that the reader will bear in mind the importance of competent and timely legal 
counsel prior to the enactment or implementation of any policy which may 
have legal complications. 

School board members who vote on policy matters arid who participate in 
decision making, need to be well acquainted with the legal implications of their 
acts. School administrators are expected to recommend policy, and make 
decisions in accordance with enacted policies, AH such persons must be well 
informed and alert to those situations which require the legal services, of a 
trained and experienced school attorney. 

Several cases have been included to provide the reader with a convenient 
and direct access to court decisions. A careful reading of these cases can be 
most instructive—look Tor the facts, key issues, and the prospective guidance 
sometimes offered the reader who wishes to avoid, unnecer.v'ary litigation. 

The writ'er wishes to identify and express his appreciation to several New 
Hampshire attorneys who have helped him understand some of the legal 
aspects of school administration: 

William Beckett , Jack Middleton . 

David Bradley Arthur Nighswarider 

O^- John Driscoll Wilfred Sanders 

Alan Hall . Louis Soule 

Franklin Mollis Fred Upton 

Bradley Kidder Richard Lpton 

Helpful suggestions were solicited and received from graduate students 
and othe'r interested persons. My appreciation to them all and a special thanks 
to members of my own family, Cynthia Dore, Aileen Katz, Betty Pallas, 
Superintendent Douglass Roberts, Attorney Bradley Kidder, Attorney Arthur 
Nighswander, Attorney Jay G. Boyntbn, and my friend and colleague 
Dr. Joseph. Petro*>ki. I 

■ ■ ^' ■. 

Jason E; Boynton 
Durham, New Haoipshire 
. * February 1976 
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TERMINATION OF 
TEACHER EMPLOYMENT 

Not jusl any liilc would approprialcly cover the sub-lopics which relate lo 
lea<.-hcr dismissal and ihe nonrencwal o\' leacher conlracls. Whether or not a 
terniination is lawful depends very much on the circumstances involved in a 
specific cUse: for exampit, there are dismissals during the. term of a contract, 
nonrenewal of a probationary teacher's contract and nonrenewal ofcontracts 
of tenured teachers. 

A teacher who is being tested with respect to character, qualifications and 
performance is a probationary teacher. Such a teacher is usually in his or her 
first few years of employment within a district and has not acquired a properly 
interest in employment beyond the period of employment specified in the con- 
tract. 

A tenured teacher is one who, having been tested as a probationary 
teacher; has been found acceptable and one who, because of some statute, con- 
tractual obligation, policy or practice has acquired some rights with respect to 
employment beyond the term of the existing contract. Such a teacher has ac- 
quired property rights to continued employment. Although not absolute, these 
rights^ may not be abridged except in accordance with specified procedures and 
in some cases only for specified or substantial reasons. 

V/hen either an oral or written contract exists concerning a fixed period of 
lime and when the contract is terminated prior to the expiration of that period, 
then it is a dismissal case and the teacher has constitutional rights, contractual 
rights and statutory rights as well. 

The statutes^vary.-Crom state to state, bi^t in New Hampshire the statutes 
deal ditferently with four faci situations: 

1. Dismissal during the term of a ccJtUract: 
- 2. Nonrenewal: teacher in first year, of employment in the distriqj,; 

3. Nonrenewal: teacher in second or third^year of employment in the 
district; 

4. Nonrenewal: teacher who has taught for three or^more years in the 
district. 

, r^Jqw Hampshire statutes set the dale as March . 15 wl ,5 a teacher must have 
taught for the i;pecified years within the.district to meet the fact situations cited 
above. ThcN.H: statutes which f'.jvern corjlract renewal do not expressly limit 
the cau.ses of non-renewal. Instead there are procedures "vhich must be follow- 

" ed depending on the length of service involved. However, with respect tp dis- 
missal the causes are limited in addition to the procedural requirements which 
are mandated, not just suggested. It is most important to note the distinction . 
between dismissal and nonrenewal. Dismissal is the action taken when an 
emphymenl contract is terminated during the term of the contract. 
Nonrenewal is a t'^riti reserved for situations when no new contract is issued 
following the, completion of an employment contract. 



As has hccn iiolcii. there iirc. siatc slalulcs which nuisl be followed when 
teachers are tlisinissed or when contracts; under certain conditions, are iiol 
renewed. In addUioirU^ stale laWs there are constitutional liniilaiions. courl in- 
terpretations of written law' and case law vis-a-vis contracts'! In other words, 
there are many aspects to he considered in reaching decisions to terminate the 
employment of teachers, not the least of which are (he provisions ot the e\- 
istini; contract. 

First Fact Situation - Disniissa! 



Dismissal During the Term of a Contract 



In a way Ihe greatest jcb security ftenure) comes to a New Hampshire 
leacher during the pe iod the c ontract is'in force. No consideraMon is given in 
this fact situation to the nutnoer of prior years of service to the district. 
A\ccording to SJevv Hampshire Revised Statutes Annotated: 
*'189:13 Dismissal of Teacher. The school board may dismiss any 
teacher found by rheni to be immoral or incompetent, or one vvho shall 
not conform to regulations prescribed; provided that no teacher '.hall be 
. . so dismissed before the expiration of Ihp period for which said teacher was 
engaged without haying previously been liolified of the cause ' ^f such dis- 
missal, nor without having previously been granted a' full and fair- 
hearing." 

The enforcement of RSA 189:13 is also prescribed by statute: > 
•;189:14 Liability of .District. The district shall be liable in the action of 
assumpsit to any teacher dismissed in violation of the provisions of the 
preceding section, to the extent of full salary for the period for which such 
teacher was engaged." . ' 

Before giving further consideration to the specific aspects of RSA 189:13 
and RSA I89:l.t, we must surely note that these two sections apply only. to 
leacbers vvho have been employed for a fixed period and^only in instances 
when such teachers^ re dismissed prior to the expiration of that period. 

The rigi^'ts of the teacher dismissed during the lernrof employment have 
become statutory rights. However. lhe> do. to a considerable degree, reflect 
the .obligations of conl'-acls with court-enforceable remedies for non- 
performance. ^ 

If a leacher were dismissed during the term of i\ contract, the leacher 
^vvould be denied the gainful employment promised by Iheconlracl; it would be 
a deprivation of properly - a critical consideration when we focus on the 14lh 
Amendment rights of the U.S. Consliluiibn. 

RSA 189:13 will be separated into major components for the purpose of 
Ihis treatise. 'The school board may dismiss any leacher found by lhem lo be 
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immoral or incompclcnl, or one who shall^ noi conform lo rcwulalions 
prescribed. . This section needs to be reviewed very carefully: 

• ' Since ihe slalule specifies ''school hoard may dismiss'', il is inlerpreled 
, lo mean lhal dismissal requires corporate school board action. 

• The "'found by ilicm*; language has meaning in that tht^'cxercise of dis- 
cretion is the board's responsibility. Also, the di nion would be a- 
■ bused, :U least in this writer's opinion^jiiUf^iSjh^ arU inquires into the 
circumslaj^ces so as to have a rciis^^fSable basisT^)r reaching; the conclu- 
sion (''found by them"). As a pD^fcti.cal matter, the investigation will, in 
moiil inslan u:s, have been coyflucted by agems of.the board. However, 
ihc board wi!l have ample Qdforlunily lo hear evidence, make llndmgs 
of lact jihd reach its decisi/n, because a prior hearing is required. A 
thorough iavesligatic.] shiiild ceriaiyly be undertaken, and to avoid 
prejudice .he board may dioose to separate its exercise of di.screlion 
from the actual invesligaliAn. The superintendent, or others whom he 
de.si}',natcs, may malce and siippori a iccummehdalion to the board. In 
this way the bdard avoids bAoming directly involvec^ in judging its own 
views. This does not meanVlhai complaints, must be kept from the 
hoard, or lhal the board Viusl avoid any knowledge ofvthc cir- 
cumstances. It does mean thaXthe board should; in the ca.se of teaqjier 
dismissals, act- in a quasi-judicVl role as an unbiased decision maker. 
Even the appearance of having pcemalurely decided the mailer should 

* be avoided. \ * 

• The understanding of "im.moral o* incompetent, or one who shdil not 
conform lo rc^nJations prescribed.! ." is critical. Since the reasons have 
been specified, this section limits i\k rea.sons to lho.se specified. In other 
words, unless the reason comes wihin the meaning of one of the three 
(immorality, incompetence, or' yblation of prescribed regulations), it . 
will not s-uffice as a reason for/«f{smis.sal during the term of a contract. 

• We will not consider the remainder of RSA 189:13, the substance of 
which is . .without havmg previously been .notified of the cau.se of 
"such dismissal, nor without having previously been granted a full and 

fiir hearing." We must keepin mind lhal RSA 189:13 is concerned with 
dismissal; not nonrenewal or reappointment. Any di.smi.ssal . .before 
ihcexpiraiionof the period for which said teacher was engaged. . ."has 
procedural requirements which must be followed without exception;, 
namely, orior notice of the cause, and a prior ''full and fair" hearing. 
This .section does not specify- that the notice must be in writing, but it 
could be very important to have a record if there is subsequent litiga- 
tion. The notice in this fact situation (dismissal during the term of a 
contrart) is more than a warning of^dismissal. It is required that the 
cause or .causes for ihe.dismissal be included in the notice; such cause 
. must be. one or more of the three acceptable causes cited in the statute. 
In most cases, the cause will be the reason why the administration is 
requesting the board lo lake action and, since the purpose of the notice 
is to give the teacher an opportunity lo respond, the language will need 



\k) he i|uilc spcciric! Il is nupt)rtiint that the school i\liorncy assist with 
ihc prcparaiuMi oi such a "notice ol' cause," 

Apparenth. the board could, even i( not in ajJireenicnt with its chief ad- 
niinistiator, take action Lo dismiss .diirini: the term of the Ciintraet. The 
problem, and it is a real one. comes w hen the b»«Kird finds itself in the position 
of both asking for the actii)n. presenl-ini: its own evidence, and deciding: 
whether or not the actii)n sought is appropua'.. This is not an impossible 
situatii)n. or one that lacks a sound basis in reason. The board, being ac- 
quainted with the. cirLumstances. might initiate dismissal proceedings and 
schedule a hearing, at which time the teacher would be given an oppoFUinity to 
refute the charges or to otherwise inlluence the board with respect to the final 
decision. The board does have the power to reverse an earlier decision, and,, 
perhaps the contentii)n that there w;is at least a tentative decision prior to the 
hearing may not become a major issue. 

Fhe "ftill and laic" hearing should be structured in accordance wilh the 
advice of legal counsel. WTicn the hearing is carefully planned, and correctly 
conducted, it will lessen the likelihood of problems, with future litig ition.* The 
rciiuirements of such a hearing will include the following: 

1. Timely notice and a specification of the cause or causes, \ 

2. The opportunity for the teacher to be represented by. counsel (the 
notice should advise the teacher accordingly), 

3. The teacher must be permitted to present evidence, and must have a 
r^^'isonable opportunity to know the claims of the school officials, 

4. Tne evidence supporting dismis.sal must be presented, and the tcacttier 
given ar opportunity to cross-examine witnesses. 

5. The decision by the board must be ba.scd on finding^s of fact as deter- 
mined from [he evidence presented, and the authority so exercised 
must be consistent with the fundamental principles of due process of 
law. 

There rriay be .other requirements, and an attorney, prepared by training 
and experience, should be engaged to advise the board and to provide 
assistance in the conduct of the hearing. Court rules of evicjence and of 
procedure need not be strictly followed, but it is not enough just to have good 
intentions. In other words, schojl officiais are auth\)rized to u,se di.scretion, but 
not to abuse it. whether intentionally or uninichtionally. The decision must be 
fairly reached,^' The terms "fair hearing" and "full hearing'" have legal inter- 
pretations. (2F Supp, 29C, 291)- 

.' See Appendix: "Stale Board Policy for AJniinislriUive Heurirrg Procedures under 
Ne^^ Hampshire. RSA IH9'\" .Auorney Bradley Kidder's "Rulej> '.ind Procedures 
Gcverning a Dismissal Hearing": and his "ReeorH of Hearing and Decision of Local . 
Board", 

• Hayes v. Cape Henlopen School Dislrici 341 F Supp. 827 (1972): "It is axiomatic 
that individuals who voluntarily refuse lo participate in a hearing^offered by an ad- 
ministrative board waives- his procedural due process rights to a hearing and is 

. precluded from subsequently challenging the board for .failing to provide him with a 
hearing." 

• . ^ • . 12 
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* School olTicials nuisl know how ihc courts Imvc iiUcrprcicil the !hr«v* 
spccilicil c;\nscs; namely, immoral, incoinpctcnl, and failure lo conlorni 
tiv regulations prescribed. / 
These nieaninus must" be untlerstiuul, and at the sai^iii{iime one must 
realize that in st>nie fulure case a court may extend or linut lik'se meaninjis, 

IMMORALITY ' 

Immoral? Sv)me say, "luuhin^ is nnfnoral "loday." Slack's l aw DiciiPnary 
(Revised 4th l-.duion. p^. SS5) offers sv>!ue uncertain assistance: 

.Contrary to j:ot)d morals (oi course, you have to know what's 
morally good); mct>nsis|ent with the rules and prmciples of morality 
(same prohleiti): . . .inimical to public welfare accordmg to the standards 
of a given ctimmunity, as expressed in law or t>therwisr (subject to a court 
so rmding)'. . .** , 
A stronger defmitit)!! c/n be found in case law: .Morally evil; niipure; 
unprincipled: vicious; or dissolute. I'.S. v. Oik* Hook entitled Ctmtriucptitm by 
Marie C. Stopes. \)X\ N Y. 51 \'\\ 525. 527;' 

If one presses for meaning, "dissolute" means ^indifferent to moral 
restraints: given over to'dissipation; licentious. . /' according to x\\^ 'Anwrican 
Colleyj Dictiimary published by Random House. And from the same source 
••unprincipicd" means 'Macking in moral principles...".; *^'icious" means 
^\ ...eh.aracteri/ed by vice tir immorality"; ''vice" means im moral or evil 
habit or practice"; "licentious" means "unrestrained by law or morality." 

To get Lp the piMUt. some acts considered immoral are also unlawful and 
to that extent an unlawful, immoral act would surely have standing as a cause 
for dismissal Other acts which were found to b». below the standards set by a 
given community, although subject to a court's finding, would also, this writer 
believes, sustain a dismissal during t^e term of a contract. However, the 
problems are obvious when using immorality as a cause for dismissal. It niight 
be immoral to some and not found by a court to be below the standards S'U by.- 
law or the standards of the community. Also, o.ie may question if the conduct 
• mu.sl be related adversely to the intended outct)me of education. Attorney 
Arthur Nighswander has written with respect to this matter: "I h.nvc always 
thought that imnVorality in the eommuF7ity would be a diftleult.basis on which 
to justitv' a dismissal unless you could tie this tt) incompetency in the 
classroom. If acts thought by some to be immoral weie foi:nd to interfere with 
the needed rclatiohsl^ips between a teacher and his student, thert incompetence 
could be used either as the only cause or . as an additional cause. The shift from 
immorality, as a cause for dismissal, to incompeiency will make very .different 
demands wiih respect to the evidence required." 



Parentheses added by Jay Boynl(Mi, 



13 



i 

INCOMPETENCY 

loconipcU'ficy ti.is hccii hri>;ully construcil. The courls generally comsuKt 
inCiMiipclcn *v arul indlicicncy as closely allicil icrnis.^Incompclcncy a.s a 
peiHTic icnn mcluilcs: ^ 

'*unruncss, iiiahilily, incapacilv. lack of legal qualitlcalion, lack of in- 

Icljcclual. physical or moral quahricatiiMi . lack of per. so rial 

characlcrisiics." 

Llvually, whether il is ifrifiiiiess or (he hick of certain quaiidcaiion.s, ihere 
will he a related outcome; i.e. t)ne will have failed to an unacceptable degree to 
di>vhargc the required duties or have failed io accomplish the effect intended 
o; desired. In fael. the proof of incompetency or ineftlciency may, center on the 
unaccentability o( the^vonsequences. 

For a more complete, understanding of 4ncompeiency one'is directed to 4 
ALR 3d 1090. The following clues coming in part from those- annotations 
should he helpful. 

♦» 

Ineompetcney Sustained' 

1 . Allegations supported by evidence of inability to spell commonly used 
f'lnglish words or to ctintrol students (225 So 2d 62). 

2. Unfi voraule psychiatric exam (304 N.Y.S. 2d 4S6). 

3. Drug addictii)n f3IS V.V.S. :d 163). > 

"~4. Teacher did not know subject, unable to jVrouse and hold interest of 
pupils and maintain discipline (123 A2 74^^) (Conn. 1956). 

5. Teacher refused to answer questitns asked b^y the superintendent to 
• determine fitness to te;«ch (did not coiTperate'with superiors). ' 

6. Hvidence that teacher had taken school funds (225 So 2d 62). 

7. Teacher's remarks to rr:':*d class regarding sex. virginity, premarital 
sex werjC factors among o hers affecting competency (238 So 2d 121). 

K. Teacher knew subject matter, but was not able to control or discipline 
■stutlenis. * • ' 

t, Incompetcncy'Not. Sustained 

I Various allegations with respect to incompetency (must have proof us 
well). , • - ' 

2,.. " Vagueness would be a bar to -dismissal. 

3. Insubstantial defects would bar dismissal. 

4. Mere physical disability, if temporary, would ot be grounds for in- 
competency. (299 A2 277). 

5. Letters to newspapers critkizing Hoard and superfntendenl, in 
\ "abserrpe of false statements knowin^fly or recklessly made (-391 U.S. 

563). ' • . ' 

6. Conduct, absent the existence of a rule or regulation violated (415 SW 
• 2d 607): * . * 

7. Prior misconduct with evidence would not stand with respect to" 
caneellatior^ of a contract for future .services — such evidence might 
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" form a basis for non-renewal.(459 P2d 834). However, if the gross in- 
. efficiency existed prior to the contract' and <=«"^j""^^'' °^ 
the contract it would be ground? for dismissal, (74 Nh 2d lb\ ). 
8 No convincing evidence other than parent complamts. . 
If incompetency is to stand as a cause for dismissal, there must be 
evidence of some fault. Generally the fault will be shown to have caused some 
undesirable outcome or t^ave failed to provide the desired effect. 

One court is quot^ipn this important point, "The true meanmg of 
teacher qualifications must be based on the accumulation of contacts, obser- 
vations, general and special results, and the judgment of a number of people. . 
(95 NE2 19) 

FAILURE TO COMPLY WITH REGULATIONS 

In addition to immorality and incompetence, the failure to comply with, 
regulations prescribed (the third cause specified for dismissal) requires some 

•'' Tw?po°nts of significance: (1) the regulation must be a lawful prescribed 
^regulation a^nd (2) ther^ must have been proof that the regulation was vio ated^ 
Obviously, we must be able to separate the lawful from the unlawful n.erms 
of prescribedVegulations. If prescribed mean.s "laid down" or set forth and 
it ddel we ca?, now attempt a lest for lawful regulations. A lawful regulation 
■ must satisfy at least all of the following: . , ,, 

1 It must not be vague or of uncertain, meaning. • 
■ 2 It must not be constitutionally impermissible in terms of hirst 
Amendment rights or Fourteenth Amendment's due process. 

■ 3. It must not have been outside the-powers. or duties of those who 

enacted or prescribed the regulation. 
Since other statutes set forth requirements for legal school board meetings 
and sinceijoards, as corporate bodies, enact regulations, it is also ne5e»ary to 
follow such statutes. An illustration- is provided: ■ ' ^ ■ • • 

' -RSA •189-15: Regulations. The -school board may,., unless otherwise 
•provided -by Statute or state board regulations prescribe regulations for 

^.r-The-attendance upon, and for the '"-"-^-'".^"^•''^'^^f rj^^l^', 
cipline of schools, and such regulations, wheij recorded in the offiual 
• records of the school board, shall be binding upon pupils and teachers. 
; -' (Nc\V Hampshire Revised Statutes Annotated) 

■ Also there are statutory requirements in the so-called Pight-Jo-Know 
Law (RSA 91-A).Which must be followed whenever board takes action as a 
corporate body. (See Stoneman v^ Tamworth School Du-.trict, 320 A2d 657, a 

" brief is included herewith). • . . • ' uuu, iu^ 

v. Failure:. to comply with a layvful, prescribed regulation 's Probably the 
"easiest -cause to substantiate; b.ut it is proof that is. required not mere y 
/ aUeSions.- Sometimes insubordination is used as a WTieajut^J^^ 

The importance^of recoYding incidents and maintaining a cotnplej.e file can hardly be 
- IvarsS. The failure to do so hks presehteii.many problems with respect.to hearings 
and the reviews of such hearings. ^ > . 



Gomply.with regulations, but this is an oversimplificalion. The^^*brorix cheer'' 
might be insubordinate but not of itself in violation of a prescribed regulation. . 
Probably enough bronx cheers as insubordination might be sufficient to sup- 
port incdmpetgnce; but that is a different cause, which .we have already con- 
sidered. 

School administrators, when acting in accordance with school board 
policy or in response to their official responsibilities, may prescribe 
regulatfons. Such regulations would need to be set forth, i.e. communicated to 
those who are expected to comply. 

Employment as a teacher, .contractual or otherwise is prohibited unless . 
the person involved complies with the oath requirement: 

"RSA 191:2 Oath Required. No person shall be employed or 
associated in any capacity, directly or indirectly, in teaching in public or 
.tate approved .schools or in any state institution until he shall make and , 
- .i»ub.scribe the oath or declaration as prescribed by part 2, Article 84 of the 
constitution of New Hampshire and any such person who violates said 
oath after taking the same shall be forthwith dismissed from the office or 

■ 1 .position involved." (New Hampshire-Statutes Annotated). __ _. 

The form of the oath as prescribed by the New Hampshire Constitution, 
Part 2, Art. 84:- "I, A.B., do. solemnly swear, that 1 will. bear faith and true 
allegiance loathe United States of America and the State of New 
Hampshire, artd will support the constitutions thereof. So help me God. 
"1, A.B., do solemnly and sincerely swear and affirm that I will faithfully 
and impahially discharge and perform all the duties incumbent on me as 

according to the best of my abilities, agreeably to the rules 

'aad regulations of this constitution and laws of the stnte of New 
Hampshire. So help me God.'' 
. 'This sidelight aspect of teacher dismissal is not commonly considered, bui 
the compliance vfrith (he laws of New Hampshii*e is required on penalty of di.s-^ 
missah In this regard the dismissal would not be at the discretion of the board' 
but a du.ty assigned, by statute to the attorney general- (RSA .191:4). The 
application of* this statute may wefl be in conflict with due process. The at- 
torney general will certainly know about such problems. -f' 

Now lo return to RSA 1 89:1 3 or.,more especially, the enforcement of that 
section as' set forth in RSA 189:14. ' 

If a school board violates RSA 189:13! the district becomes liable '*to the 
extent of full salary for the period for which such teacher was engaged.'' 

' The liability for full salary has been interpreted to fix the-outside limit of 
the district's obligationv A person Who had been dismissed in violation of RSA 
189:13 Would 'be expected to look for arternative employment and, if so 
employed, the district's liability would be reduced by the amounts earned. If 
the. teacher refused available work of the same kind as^hat required by the 
contract, the courts might les.sen the district's liability by what the.earnings 
could have been. The idea is to make the injured party **whole"; i.e., return to ' 
the condition which would have existed if the contract had not been breached 

s ... .16 ■ ; . 



— if the teacher had not been unlawfully dismissed during the term of the con- 
. tract. 

In passing we may note that the latin term "assumpsit'' means "he 
promised''. An action of assumpsit is a legal action taken to recover damages 
• for the non-performance of a contract. . 

Before dealing with the constitutional aspects of employment termina- 
tion, there is one further point to be raised: namely, what if a teacher refuses 
to perform according to an existing contract? May such a teacher be dismissed 
hy the school board in view of the ihree (and only three) acceptable reasons for 
dismissal? 

This questiori can be a very important one forlhe employer who contracts 
with a replacement only to ha^^ the person first employed return. The financial 
consequences would not be svithout iitipact,. especially if many teachers aban- 
doned their contracts within one school district and then returned after their 
replacements had been engaged. 

If the employee's breach is a material breach, it excuses any contractual 
obligati on on the part of the employer. However, the employer must be free of 
any fault with respect to the contract which. ha.s been breached. This, although 
notra-cause foT^dismissralrdOv ' n"effect~remove"ihe"employer*s~obliga^^ 
those employees who Jbreach" their contract. The: breach on the part of the 
employee m ust have been a material breach, and the advice of counsel should 
certainly be followed by school 'ofncials faced with a problem of this nature. 
(The reader's attention is directed to Farrelly v.\Timberlane Regional School 
District, 324 A2 723, which case is included herewith). }^ 

In summary, the New Hampshire statutes reguire strict compliance with 
specified procedures and^limit the' reasons for dismissal^during the term of a 
contract. In general, com'pliance with the statutes relating to dismissal will in- 
sure compliance with the United States'.Constitutional restraints. We will next 
discuss those restraints. . ^ 

Constitutional Considerations - Termination of Employment > 

^ Although New Hampshire Statutes seemingly parallel the constitutional 
requirements, -some state statutes would be less protective. In any case the 
constituti&hal restraints require no support from statutes to be enforceable: 
We will find that "due process" must be taken into account regardless of 
whether it is a dismissal or a nonrenewal case being considced: 

Public education is a state function, and school boards; although elected 
locally, are state officials (trusteeiV . . 

^ United States Constitution 

•*Article XIV 

Section 1. All persons bom or naturalized'in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
1/ . shall abridge the privileges or immunities of citizens of the United States; 



nor shall anvSutcjleEriveani^TsgiL^ 
luTilicisoiLawi nor deny.tojnv£erionwit^ 

^rotection_onhcJiW — ; 

The Fourteenth Amendment's due process clause made some of the 
provisions of the Bill of RightsTpplicable to state action. It is clear that the 
.First Amendment rights have been so included. 

United States Constitution 
"Article I ' . 

Congress shall make no law respecting an establishment of religion, or' 

prohibiting the free exercise thereof; or abridging the freedom of speech, 

or of the press; or the right of the people peaceably to assemble, and to 
■ petition the Government for a redress of grievances." 

Gn a case by ca.se basis the courts have included si.ch other provisions of 
the BUI of Rights as have been found to be fundamental to the principles of 
libertv and justice - "those principles implicit in the concept of ordered liber- 
ty - (Polko v. Conn., 302 US 319, 1947) .... 

The Fourteenth Amendment's due process clause, with its substantive and 
procedurai protection, ar.d the equal protection clause of that same Amend, 
ment certainly have been applied to teacher dismissal d'sputes 

Due process is required when there is some deprivation of "life, liberty or 
property". Note the language of the amendment: . .nor shall any state 
deprivt:knv person bC-life, libert>vor property, without due process of law. . 

It is unnecessary, to explain' t>,e deprivation, of life. However, a person s 
rich;/ to property and liberty' may need some explanation. Certainly liberty 
means more than freedom from physical restraiht.To paraphrase the United 
States Supreme Court, it includes the following rights: 

'.V ,., 1- To contract. ' / 

2. To engaee in 1? ■:: 'occupations. • • 

3. The right to mi. ^labHsh a home, anid bring up children. 

4. The right to worship according to one's conscience. 
5 . The right to acquire useful knowledge, and 

6. The right to enjoy privileges essential to the pursuit of happiness with 
its uncertain and expansive possibilities. 
' These rights are not absolute. They may be restricted, but a right shall not 
be abridged without due process. Both substantive and procedural due process 
must be provided. 

Substantive due process involves a test of reasonableness. Is it reasc lable 
in the light of a governmentiil interest to deny an individual his or her rights or 
liberties? A distinction is made between fundamental rights and the more, 
general liberties. Fundamental rights certainly include the rights guaranteed by 
The First Amendment and if, for exarhple, the freeddm of speech is to be 
abridged, the courts will require a "compelling state purpose". There must not 
be. some acceptable alternative or the state action will not be sustained. If m-. 
• stead of a fundamental right, the matter relates to some lesser .right (some 
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courts consider length of hair or the right to wear or not to wear some item of 
clothing as lesser rights) it may only be necessary to show a nexus - a 
relationship - to the governmental, interest. In other words substantive due 
process is a determination of the reasonableness of the state action which 
restricts individual rights. 

Procedural due-process is always required when there is a deprivation of 
liberty or property. If the substantive issue is decided in favor cf the 
governmental interest, then the government must have provided fair treatment 
10 the individual involved. The specific requirements of procedural due process 
will vary depending upon the gravity of the deprivation, but due process will be 
required unless the deprivation is minute (de minimis). 

A deprivation of property would be the taking of one's possessions or the 
denial of an acquired benefit. In the case of dismissal during the term of a con- 
iract/the teacher is being denied employment which had, been acquired by con-^ 
tract. There was a property interest in employment. 

Upon reflection the reader must agree that RSA 189:13 takes care of sub- 
stantive due process by limiting the causes for dismissal and provides fair treat- 
ment or procedural due process as well. -We must review the. nonrenewal 
language to .see if the New^ Hampshire statutes have completely covered 
nCon.stitiitiorial resTfaints7 - - - - : — - .--7 - 

^ Nonrenewal of Teacher Contracts 

We have extensively considered dismissal ~ the termination of employ- 
ment during the term of the^contract. That covers the first fact situation. The- 
. constitutional restraint.s have bieen described. We will now be concerned with- 
the last three fact situations, all of which have to do with the nonrenewal of 
contracts. ^ ' 

r .■ ■ ■ ■■ ■ ■ ■ 

The Second Fa9t Situation 
Nonrenewal:. 

Teacher in First Year of Empldyiinent in the District 

. ; : = . ■ — - . 7" ' ■ ' 

The second fact situation involves a teacher v,'ho has not completed a full 
year*s employment by March i5 of a given year. The^teacher is employed as^'a 
first year teacher. .'n the district. 

. The nonrenewal of a first' contract is not covered by New Hampshire 
statutes. Nevertheless, there ar? constitutional restraints. The^ftonrenewal 
must not be for a reason which unlawfully violates the con.stitutional rights of 
the person nor may it be arbitrary , or capricious in violation of the due process 
clause of the Fourteenth Amendment. . . 

There follows a synopsis of Drown II (Drown v! Portsmouth School 
District, 435 F2d 1182) which wds prepared by John Driscoll, Esquire. The 
synopsis'sets forth the Federal Court 0/ Appeals (First Circuit) interpretation 
of arbitrary -or capricious reasons for nonrenewal. 



DROWN VS PORTSMOUTH SCHOOL DISTRICT 



Decided December U 1971 
When Drown was deciided upon ihe Hrsl lime by ihe Circuit Courl of 
Appeals, ihe Court ruled thai a nontenured teacher was entitled to a statement 
of reasons for the nonrenewal . of her teaching contract as a matter of 
procedural due process under the Fourteenth Amendment. Having sent the 
teivcher reasons, she appealed from the District Court's Dismissal of her claim 
thai -the stated reasons were arbitrary and capricious in violation of the 
Fourteenth Amendment. ^ 

' One of the reasons stated that she had been "uncooperative, disregarding 
schedules and not accepting direction." 

The opinion of the Court defines what it considers "arbitrary and 
capricious" reasons. 

Reasons for non-renewal must not be arbitrary and cappcious. A leason 
may be such in any one of three ways: , ' 

• A. Unrelated to the educational process or to working relationships 
vvithin the educational institution. 
B. Trivial, e.g. minor infractions of rules or regulations. ' .' 

WiToiiyiiFsufTpo^^ uncolvtested". act either m the 

statement of reasons or in the teacher's file." 
I n order to support a claim in Federal Court that a non-renewal waS ar- 
bitrary and capricious 'a teacher. must at least attack each of the reasons on, 
one- of the grounds indicated above"-. r?, ■ ^ ' 

. The Court said that, "It is not arbitral for a school board to value a spirii 
of cooperation vvithin a department," -v. : 

On the point of "trivial reasons-^ the Court said, "But this is indeed a' 
delicate judgment, and a court would be:16ath to. interfere except irr^egregio us 

cases.'' • > . 

' American Heritage Dictionary defines "egregious'': Adj. Outstandingly 
bad: blatant: outrageoj^s. {L. egregius, "Standiirg^'dut.. from, the herd")." 

(A synopsis of Drown irby John C Driscoil, Esquire by ietten to Jay Boynlon dal^^ 
•December 9, 1971) ^ '■[■ '. 

Since Drown V. Portsmouth School District, 451 F2d M()6Js included for 
• case study, the sequence of Drown I and Drown II needs to be understood. 
The Federal Appeals (First circuit) first -responded by requiring reasons. The 
reasons were provided. . : < . . ■ 

And then in Drown II the First Circuit was asked to decide whether or not 
the rei^ons given were in violation^of the due process clause of the FourteWith 
Amendment, ^he United Stales Supreme Cotirt subsequently decided in Board 
of Rtigents of'state Colleges et. a) v. Roth (408 US 564, 567/1972) that 
probatipn'4.ry teachers were not in certain situations entitled tp a statement of 
-..the-reasons. .(See Board of Regents of State Colleges et, al. v. Roth^ which case 
isiincluded 'with this- treatise). . V . 

The rights of a first'year teacher with respect to contract renewal, absent 



any stalutory requirement, are therefore: the.iight to renewal if the reason for 
. nonrenewal is constitutionally imocrmissible as a violation of individual rights 
including the right to'due process quaranteed by the Fourteenth Amendment. 

The Third fact Situation 

Nonrenewal: Teacher in Second or 
Third Year of Employ ment in the District 

The teacher has, by March 15 of a given year, taught for one year in the 
district. Such a teacherJs entitled to notice by M'arch 15 (notice that ihe con- 
tract will not be renewed). This entitlement is statutory: ' 

RSA 1.89: 14-a (quoted in part) **Failure to be Renominated or Re- 
elected. Any teacher who has a professional standards certificate from 
the state board of education and who, has taught for one ocjnore years in 
the same school district shall be notified in writing on or before Miirch^rS 
if he is not to be renominated or re-elected:" " 
General aspects need to be noted. The date is riot advisory, but mandated 
_L4>y-4Uatute^nd-t h e-n o ti ^i s-req u i red-r-ega rd 1 es^^ 

~ dent who decides not to renominate or the school board, as a corporate body, 
that chooses not to re-elect. It seems not sufficient to advise the teacher that he 
or she may not be renominated or re-elected, but instead the notice must advise 
that, a.s of a date prior to March 15, it has.been decided that the contract will 
not be renewed. This does not mean.that the teacher might not be re-elected at 
a later dale, for certainly a Board might elect or a superintendent might 
nominate one who had overcome the deficiencies which prompted the' earlier 
decision. . 

In this 'Third Fact Situation" we must note the statutory requirement of 
a written notice prior to March 15th. as well as the constitutional con- 
sideration^ pfhthe'^'Seconid Fact Situatiba'^ 

Fourth Eact Situation 

Nonrenewal:. Teacher Who Has Taught 
Three or More Years in the District 

, * ' - - ^. „. 

This situation has to dp with the nonrenewal of a teacher contract where 
the teacher involved has taijght within the same school district for three or 
more years (by March 15 of a given year). In tjajs situation it seems clear th^ 
legislature realizes that the teacher could have been observed for a peripd iri ex-;-, 
cess of three years and if reemplpyed three tirnes by the district the fourth 

\ Note: It is not altogether clear if the time reguirement (one-^ear) must have been 
completed prior to March 15th of a given year. As a precautionary measure notice 
should be' given* in every case of a nonrenewal. 



reelection would be required unless a notice was given by March 15; and 
further, if a teacher receives such a notice, he or she may request a hearing as" 
well as a statement of the reasons for nonrenewal of the contract i,nd the 
school board must comply: 

"RSA 189:l4-a . .Any such teacher who has taught for three or more 
years in the same school district and who has been so notified may request 
in writing within five days of receipt of said notice a hearing before the 
school board and may in said request ask for reasons 'for failure to be 
. renominated or reelected. The school board, upon receipt of said request, 
shall prpvideTor a hearing on the request to be held within fifteen days. 
The school board shall issue its decision in writing within fifteen days of 
f- \ the clo&i of '(j?e hearing." 

We need io' eatery forward the constitutional requirements of the "Second 
Fact Situation", the/rtotice required by the "Third Fae'l S^ituation", and in ad- 
dition the hearing requirement with a statement of the' reasons as set forth 
above. 

To avoid overly complicating this m^tter one may highlight the following: 
Ir The request for a hearing and the request for "reasons" must be in 

^vwtiflg-afKi-niade-^withln-Ti^e-days-^f-^ — ~ 

,2. The reasons have not been limited, by statute, but the appropriate ex- 
•■ •^ ercise of discretion, would ; preclude: no reason^ trivial reasons, 
reasons not related to the outcomes desired or expected, reasons 
which violate the basic notions of justice or constitutional rights or 
' - reasons which have no basis in fact. (there must be .sufficient ^suppor- 
tive evidence, there must have" been s^ufficient inquiry to reasonably 
^^"^establish the validity of the evidence). 

3. The'te'acher^mu'st have been observed and supervised, i.e. advised of 
shortcpmingror-failures, instructed as to expectations, counseled as 
to ways in which the^eficiencies could be overcome and given a fair 

. * . period of. time to . take.; the^^rrecUve action; providing it was. 
reasonable io expect one'could overcom"e~the^eiiciency without an 
unreasonable delay,* < ' ^ ^^^^^^'"^'"'"--"---^^ 

4. The hearing must^e carefully planned and correctly conducted within 
the fifteen-daV period required by statute. The reader is invited to 

/ review the ."full and fair hearirig" requirements which weresdeveloped 
". in some detail with regard. to dismissal (the first fact situation), for 
... "^ ..generally the same considerations. are involved. In both instances'jdue. 

' In i:egard to supervision, it may be offered and rejected. It is not only a burden on 
thosie who supervise but it 'Imparts a burden on the supervised to respond promptly 
and as completc!y\as possible. The events and activities will need to be documented. 
In fact, a decision on appeal mgy depenjc^ as much on the thoroughness of the 
documentation as on the f-eqiiency of the observations or .the quality of the supervi- 
sion. The best of indentions will not be acceptable in place of proof. Even gratuitous 
and undeserved conjipliments designed to encourage may .become problems in the 
event of litigation, i 



process* subsianlive and procedural, Will be required, for Ihe expec- 
lancy of conlinued employment amounts to a property interest. 
Nonrenewal under these circumstances is a deprivation of property a 
right which is not absolute, but. one which may only be abridged ac- 
cording to due^ process and in complete compliance with statutes, ex- 
isting contracts, policies and practices. (See state board regulations on 
hearings, .Appendix A). 
i5. The school- board's decision must be based on the evidence presented 
at the hearing. Fact fmding is required, and the decision must be 
provided in writing within fifteen days of the close of the hearing. 
Sometimes a. transcript of the hearing would be warranted, and it is 
. .strongly recommended that legal counsel be available to the board 

• and the administration. The advice of counsel is needed early in a - 
complicated nonrenewal matter. Such advice is especially needed 

' when the statement of reasons is being prepared and when the hearing 
is being planned. One'can almost promise that the hasty action of ad- 
ministrators or board members will result in prolonged and unplea- - 
sant controversy. On the other, hand, those who accept respon- 

' si bilities for th e qualjtxJ>LMygMiM_n^y^^ - 

lawful action to ensure the competency of the instructional staff.. By 
careful selection procedures and through effective supervision and ad- 
ministration the employilient of incompetents may lawfuljy be avoid- 
ed or terminated. U takes courage, and one must expect at times to be 
■ second-guessed when it comes to the exercise of judgment. Hopefully, 
'the judgment will have~a sound basis in-fac.t and the^second-guessers 
will not prevail because of procedural errors which should have beert* 

* avoided* 

Review of ^ 
NdnreRewal Decisions By State Board 

^ According to Nevi- Hampshire Revised Statutes Annotated: 
'M89:14-b Review by State Board. A teacher aggrieved by such deci- 
sion may request the state board of education for review thereof. Such 
request must be in/ writing and Hied . with the state board within ten days 
after the issuance of the decision to be reviewed. Upon receipt of suqh re- 
quest, the state board shall notify the school board of the request for 
'review, and shall forthwith proceed to a consideration of the matter. Such 
consideriiuon shall include a h eilherparly sh^ ' 

stale board shall issue its decision within fifteen days after the request for ' 
review is filed,^ and the decision of the state board shall.be final and 
binding upon both parties.'' ^ 
The language of RSA. 1 89: 14-b' seems clearly stated but there -has been 
considerable argument' over the type of hearing to be conducted by the state 
board. The argument centers on whether ior not.the hearing would be ''de • 
no"^^. In a de novo hearing, the judgment of the local school board would be • 



suspended and the stale board would determine the case as if it had originated 
with" the state board/The latin term **de novo'' means '*new'' and the e\ idence 
• would have to be presented as if there had boen no local level hearing. I'n fact, 
in a de novo hearing the stale board would not be required to give any atten- 
tion to the decision reached by the local board. 

• Of course this argument, relates to local v. state conirol anc it had to be- 
.decided. The key question v as should^ the local decision prevail unless .there' 
had bsen a denial of luc process or some other procedural error. In other 
words should the state board's judgment replace that of the local board when 
there had been no unlawful action by the local board? The decision exists in the 
form of State Board Regulations and it does not provide l^r a de novo hearing. 
Instead,Mhe state board reviews the local decision, does not accept new 
evidence, accepts the findings of fact made by the local board and reviews the 
matter with a view to overturn the local decision only whe\ there has been an 
abuse of discretion or errors of procedure. '* • • . 

The state bbaTdrregulatrons govern hearings both at the local and state 
level. School officials certainly must know and follow these regulations very 
carefully in all instances of employment, termination. 

Enforcement of Employment Contracts 

This treatise' is for the most part concerned with the lawful termination of 
employment. However, there is the reverse sif.uation wh.ere the employer seeks 
to require personal performances an employee according to an existing con- 
tract.- ■= 

The thirteehth Amendment prohibits the use of force to require a person 
to labor against his will. . 

United States Constitution 

^^Arlicle' XIH ' , . . 

''Neither slavery nor involuntary* servitude, except as. a punishment for 
crime whereof the party shalLhave been duly convicted shall exist within ' 
the-yfihted^^t-ates or any place subject to their jurisdiction.*' 
The prohibition applies regardless, of whether the person is paid or not 
and is a. bar against forced performance of an employment contract. Even 
though th'e.employee cannot be required to provide services, the employer has 
a cpurt-enforceable remedy If the*^ employee willfully breaches the:Con.tract,. 
the employer can recover w ileyer il.cpsl^^^ ;. 
engage another employee mi. s what would have been paid had the contract 
not been breached). If the employee'^ breach was hot intentional, his duty to 
perform will be excused. Illness and death would of course excuse the duty. 
Willftil does not in civil procee'dings denotfe oad purpose; it only . denotes know- 
ing or voluntary as distinguished from accidental. 
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Cases and briefs have been selecied lo' exiehd the readeris opporlunily lo 
understand ihe law wilh'respecl to the termination of teacher employment. 
The cases included are presented in' the order of.their case number. 

1. Boai-d oTRegents of State Colleges et al. v. Roth (case) 408 US 564 

2. Perry et. al. v. Sindermann (brieO 408 Os' 593 

3. Spencer v. Laconia Schoo' District (case) 218 ^2d 437 

^ 4.-- Drown v.-Portsmouth School District (case) 435 F2d 1 182. 

^ 5. Stpneman v. Tamworth School District (brieO 302 A2d 657 
Hawthorne v. Dresden School District (case) 324 A2d 728 
^arrelly v. Timbcrlane Regional School District (case) 324 A2d 723 
^hase V. Full. Mountain Regional School District 330 F-Supp 388 

||jther:rcases 'which can be instructive—iirje suggested as supplerhentary 
readings. 

. . . .Beattie V. Roberts: 136 F2d -747, 330 F.S. 1250 and 341 F.s " 832 • . 
McDonough v, Kelly; 329 FSupp 744 , ' 
Goldberg'v. Kelly; 397 US 254 

Plymouth^Schdol District v. State Board of Education; 112 NH 74 

Appendix 

In addition 10 the cases, the following documents have been provided: 

Appendix A "State- Board Policy for Administrative Hearing Procedures 
Under New Hampshire-';RSA 189'\ Procedures, to be followed when 
hearings are. required. ' ^ 

Appendix B "Rule? .and Procedures Governing a Dismissal Hearing''. These 
guWelines, prepared by Attorney Bradley Kidder of the bw firm of 
Nighswandei*, Lord, .Martin, and Killkellcy, are provided for the infor- 
' mation of those who will be planning dismissal hearings. 

Appendix C ^'Record of Hearing and Decision of Local 3oard". This docu- 
ment -is based on an actual record, but fictitious najTi.?s have been used 
- and the. circumstances have been changed to avoid possible embarrass- 
ment to participants. ' « 
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Reference Materials 

Reference i$ made ihroughoul ihis treatise lo the New Hampshire Revised 
•Sl'alules Annolaled, publis ed by, the Equity r ublishing Corporatioa, Orford. 
New Hampshire (1970 Replacement Edition). 

The eight cases and briefs provided in the next section have been obtained 
either from the court which issued the decision (as in Board of Regents of State 
Colleges et,al. v. Roth: Supreme Court of the United States) or from the at- 
torney who prepared the brief (i.e. Atty. Bradley Kidder's brief re R.chard L. 
Stoneman v. Tamworth School District et al.). 

The materials in the Appendix "Were provided respectively by the New 
Hamr shire State Board of Eciucation and Attorney Bradley Kidder. 



> o summary is attempted. The "law" is a process. The "body of law" will 
continue to grow. To know the law one must keep informed with respect to re- 
cent,cases. School officials - board members and administrators - as public 
trustees need not practice law, but they do need, according to Wpou </. 
Strickland,' to know the basic unquestioned constitutional rights. A vioiiiion 
of rights cannot (again from Wood v. Strickland) be justified by ignoranve or 
disregard of settled law. 



• Wood ». Strickland. Supreme Court of the U.S.. 197.5, -U S.-, 95 S.Ct. 992. 



Case Number 1 

' Reprinted by so LPE 

NOTE: Where it is d.cmcd desirable, a syllabus (he^dnote) will ^^^^^^ 
done in o4nection wilh this case, at the time the op.n.o. .s >ssued. The ^y.^^^^^ '^" 
£ s (S part of the opinion of the Court but has been prepared by 'he R^PO of 
SToJ°fo' 'he convenience of the reader. Sec Uni.J Sta,e. v. Deuo. Lun.ber Co.. 
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SUPREME COURT OF THE UNITED STATES 

Syllabu.s . 
BOARD OF REGENTS OF STATE COLLEGES 
et al. V. ROTH 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
- THE SEVENTH CIRCUIT 

No 71-162. Argued January 18.. 1972-Decided June 29. 1972 
ResDondent hired for a Tixexl term of one academic year to teach at a stale 
;mivS was informed without-explanation that he would not be rehired for 
un.vcrsity. provided that all state aniyer.sity teachers would be 

mmmmm 

■ no ' proper y int;rc" by procedur^due process. The courts 

^ - --bi^w Vhc7eS;i in granting .summary judgment for the respondent on. the 
procedural due process issue. Pp. 5-14, 



446 J\ 2d 806, reversed and remajadedV 

ST tW ART, J., delivered ihc opinion of ihc Couri. in which BURGHR/C J and 
WHITE. BLACKMUN. and RHHNQUIST. JJ. Joined. I^URGER. C.J.. lllcd a^con- 
curring opinion, see No. 7Q-36. Pvrry\. Sindemumn. DOUGLAS. J„ lllcd a dissenting 
, opinion. BRENNAN. J., Hied a dissenting Opinion, in which DOUGLA.S. J., joined, 
-sec No. 70-36. Perry .w. Shuivrnmnn. MARSHALL, J., Iiled a dissenting opinion.' 
POVVEH.. J., took no part in the decision of the case. 



NOTICE: This opinion is subject to formar revision before publication in the 
preliminary pjint ofjhe UniteiSlates Reports.^ Readers are requested to notify the 
;ReporTer of Decisions, Supreme Court of . the United States, Washington, D.C. 20543. 
of any typographical or other formal errors, in order that corrections may be made 
before the preliminary print goes to'press. 

SUPREME COURT OFtHE UNITED STATES 

'No. 71-162 • " '^ . " 

The Board of Regents of Stale Colleges el al.. 
Petitioners, v. David F. Roth, Etc: 

On Writ of Certiorari to the . 
^ United Stales Court of Appeals for ' 

the Seventh Circuit. 
[June 29, 1972] 

Mr. Justice Stewart delivered the opinion of the Court. 
, . In 1968 the respondent, David Roth, was hired for his first teaching job as 
assistant professor of political science at Wiscon.sin State Universiiy-Oshkosh. 
He was hired for a fixed term of one academic year. The notice of his faculty 
appointment specified that his employment would.begin on September 1, 1968,% 
and would end on June 30, 1969.' The respondent completed that term. . But he . 
was informed, that he would not be rehired for the next academic year. 

n The respondent had rio tenure rights, to continued^employment. Under 
Wisconsin statutory law a state university teacher can acquire tenure as a *'per- 
manent** employee OQl^Ki^r four years of year-to-year employment. Having 
acquired tenure, a teacher is entitled to continued employrnent **durii^g ef- 
ficiency/ and. ^ood behavior.** A relatively new teacher without tenure, 
however, is under Wisconsinjaw entitled to nothing beyond his one-year ap- 
pointment.' There are no statutory or administrative standards defining 



?~Thrrespohdent had no contract of employment. Rather, his formal notice of ap- 
pointment was the equivalent of an employment contract. The notice of his appoint- 
ment provided ihiii: "Dayid F. Roth is hereby appointed to the faculty of the Wiscon- 
sin State University Position n^umber 0262. (Location:) Oshkosh as (Rank:) Assistant • 
\Prp/essor of (Department.:) Political Science this (Date:) fi/'st day , of (Month:) 
Septenif)er {yc-dT:) 1968." The notice went on to specify that the respondent's "ap- . 

' P9intm€nt basis'* was. for the "academic year." And it provided thai "[r]egulations 
governing tenure are in accord with Chapter 37.31, Wisconsin Statutes. The employ- 
ment ofx.any staff member for an academic year shall not be for a term beyond June 
30th of the fiscal . year in > which the appointment is made.'' See n. 2, infra. 

■ ' \ " ■ ■ ' 

- Wisconsin Statutes 1967, c. 37.31 (1), in force at the time,. provided m pertment part 
that: "All teachers in any stale university shall initially be employed on probation. 
The employment'shall be permanent, during efficiency and good behavior; after 4 
years of. continuous service in the state university system as a teacher." 



eltcibility-for rc-cmplovmcnl. Sliilc law ihus dearly leaves ihc decision whether 
10 rehire a nonlenureil teacher for another year to the unfettered discretion ol 
University officials. . . 

The procedural protection afforded a Wisconsin State University teacher 
before he is separated ironi the U niversity corresponds to hisjob secuiity. As a 
matter of statutorv law. a tenured teacher cannot be "discharged except lor 
cause upon written charges" and pursuant to certain procedures.' A non- . 
tenured teacher, similarly, is protected to some extent //i/mi' his one-year 
term Rules promulgated by the Board of Regents proyide that a nontenured 
Teacher "-dismissed" before the end of the year may have some opportunity lor 
review of the "dismissal." But the Rulesjirovide no real priDtection .for a non- 
tenured teacher who simply is not re-employed for the next year. He must be 
informed by f-eb'ruary first "concerning retention or non-retention for the en- 
suing year." But "no rea.son for non-retention need be given. No review or 
appeal is provided, in such case."^ 

in "conformance with these Rules, the Presideht of .Wisconsin State 
Universitv-Cshlcosh informed the respondent before February 1. 1969. that he 
would no't be rehired for the 1969-1970 academic year. He gave the respondent 
no reason for the deci'sion and no opportunity to challenge it at any .sort ol 
hearing. , . 



• Wisconsin Slatuies 1967. c. il3\. in force al (he lime, provided in.perlinenl part 
that- -No teacher who has become pernianenlly employed as herein provided shall 
be discharged except for cause upon wriuen charges. Wilhin 30 days of receiving the 
written charges.' such teacher may appeal the discharge by a written notice to the 
president of the board' of regents of state colleges. The board shall cause the charges 
to be investigated, hear the ease and provide such teacher with a written statement as 
to their decision." 

' The Rules, promulgated by the Board of Regents in 1967. provide; 
"RULE {^February 1st is established throughout the State University .system as the 
deadline for written'notirieation of non-tenured laculty concerning retention or non- 
retentior, for the en.suing year. The President of each University shall.give such notice 
each year on or before this date ■■ 

"RULt: 11— During the time a faculty member' is on probation, no reason for non-. 
retention need be given. No review or appeal is provided in such case.". 
"RULE ill— -Dismissal" as opposed to 'Non-Retention' means termination of respon- 
-sibi4iiw.s.-durinP - academic year. When a n.on-tenured faculty member is dismis.sed he 
has no right ■ or Wisconsin Statutes to a review of his case or to appeal. The Presi- 
dent may. ho . -ver. in his di.scretion; grant a request for a review within the institution, 
either by a faculty committee or by the President, or both. Any such review would be 
informal in nature and would be advisory only." . 
"RULE iV— When a non-tenured faculty member is dismissed he may request a rev'iew 
by or hearing before the Board of Regents. Each such request will be considered 
.sepai'ately and the Board will, in its .discretion, grant or deny same in each individual 
case." 
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ThcVcspondcnl then brought this action in ii federal district court alleging 
'thai the diccision not to rehire him for ihe.nrxl year infringed his Fourlecnlh 
Amendment rights. He attacked the decision both in substance and procedure. 
First, he lUleged that the true roa.son for the decision was to punish him for cer- 
tain statenients critical of the University administration, and that it therefore 
violated hii right to freedom of speech/ Second, he alleged that the failure of 
University Officials to give him notice of any rciison for nonretentvon and ah 
opportunity\for a hearing violated his right to procedural due process of law. 

The Dijltrict Court granted summary judgment for the respondent on the 
procedural i.sstie, ordering the University officials to provide him with reasons 
and a hearini 310 F. Supp. 972. The Court of Appeals, with one judge dissen- 
ting, affirmedlthis partial summary judgriient. 446 F. 2d 806. We granted ccr^ 
tiorari. 404 U.S. 909. The only question presented to us at this stage in the case 
. is whether thelrespondent had a'constitutional right to a statement of reason.s 
and a hearing the University \s decision not to rehire him for another year." 
We held that he did not. 



^ While the respondent! alleged that he was not. rehired because of his exercise of free 
speech ihc petitioherSy insisted that the nonretention decision was based on other, 
conslltutionallv. valid Izrounds. The' District Court came to no conclusion whatever 
regarding the 'true reii\on for the University President's decision. -In the^jiresent 
case/' it Slated, *St upptars that a determination as to the actual bases of [the] deci- 
sion must await arr pHti'ation of the facts at trial . . . Summary judgment is inap- 
' propriate.'^ 310 F. Lpp^ at 982. 

hadlo decide whether a nontenu^ed public employee has a right 
iions br a hearing upon nonrenew.al of his contract-.have cyrne to 



The courts that have 
to a statement of re4 
varying conclusit>ns 



:>ons or a ncanrii; upun Muiiitin,v>.ui v^i im^ - 

>u.i. u^Mv.u.. Somelhave held that neither procedural safeguard is required. 

Or/v Trinter 444 F. M 128 {CA6): Jones v. Hopper, 410 F. 2d 1323 (CAIO); 

ecial \chool District. 405 F. 2d 1 153iCA8). At least one court 
nas u^.u ti.at M-.- -i ^ right to u Statement of reasons but not a hearing. Drown v. 
.Portsmouth School DistrictM}5 F. 2d 1182 (CAl). And another has held that both 



requirements depenc on wncincr xnu cmpjuyt^- im.^ ^^j^w 
employment. Ferguson v, Thomas. 430 F. 2d 852. 856 {CA5). 



on whether the employee has an "expectancy" of continued 
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The requircmcnl^ of procedural due process apply only to the deprivation 
of inleresl encompassed within the Fourteenth Amendrnent's protection- of' 
liberty and property. When protected interests are implicated the right to some 
kind of prior hearing is paramount.' But the range of interests protected by 
procedural due process is-.not infinite. 

The Di.strict Court decided that procedural due process guarantjje.s' apply 
in this case by assessing and balancing the weights of the particular interests in- 
volved. It concluded that the respondent's interest in re-employment at the 
Wisconsin State University-O.shkosh outweighed the University's interest in 
denying him re-employment summarily. 3 10 F. Supp., at 977-979. Undeniably, 
the respondent's . re-employment^' pro.spects were of major concern to 
him— concern that we Purely cannot say was insignifcanti And a weighing 
process has long been a part of any determination of the form of hearing re- 
quired in particular situations by procedural due process.** But, to determine; 
whethei* due process, requirements apply in the first place, we mu.st'look not to 
the "'weight'' but to the nature pf the interest at state. See Morrissey v. Brewer, 
— U.S. — , We must look to see if the interest is within the. Fourteenth 
Amendment'-s protection of liberty and property. 

"Liberty'* and "property" are broad and majestic terms. They are among 
the "[g]rcat [constitutional] concepts . . . purpo.sely left to gather meaning 
from experience . . . [T]hey relate to. the whole domain of social and-'econpmi.c " 
fact, and the statesmeji who. founded this Nation knew too well that only a 
stagnant society remains unchanged." National Ins. Co. ^. Tidewater Co., 337 
U.S. 582, 646.(f rankfuKer, J., dis.senting). For that reason the Court has fully 



' Before a person is deprived of a protectH interest, he must be afforded opportunity 
for some kind of a hearing, "except forjextr^ordinar^' situations where .sbme kind of a 
hearing, "except for cxtraordmary situations where some valid governmental interest 
is at .stake that justifies postponing the hearing until aftef the event." Boddie v. 
Conned ivw,/^Oi U.S. 371, 379. "Whiie '[mjany controversies have raged about . ... 
the Due Process Clause,* ... it is fundamental that except in emergency situations 
[and this is not one] due process requires that when a State seeks to terminate [a 
protected] interest . . . ,. i: must afford 'notice and opportunity for hearing ap- 
propriate to the nature of the case* before the termination become.s effective." Bell v. 
Bursofi, 402 U.S. 535, 542. For the'Vare and extraordinary «iituat ions in which we have 
held that deprivation of a protected interest need not he preceded by opportunity for 
some kind of hearing, see. e.g.. Central Union Trust Co. v. Garvan, 254 U.S. 554, .566; 

' Phillips y. Commissioner. 283 U:S. 589. 597; Ewing v: My linger d Casselberry, Inc., 
339 U.S. 594. * ' ' " 

* "The formality and procedural requisites for the hearing can vary, depending upon ■ 
the importance of the interests involved and the nature, of the subsequent 
proceedings." Boddie v. Connecticut^ 40 f U.S. 371* 378. See, e.g., Goldberg v. Kelly, 
397 U.S. 254, 263; Hannah v. Larche. 363 U.S. 420. The constitutional requirement of 
opportunity for some form of hearing before deprivation of a protected interest, of . 

. course does not depend upon such a narrow balancing process. See n. 7, supra. 



.and finally rcjcclcd the wooden distinction between ''rights'' and 
"pu .ilegcs** lhat once seemed to jiovern the applicability of procedural due 
process rights." The Court has . also made clear that ^he property interests 
prptecicd by procedural due process extend well beyond actual ownership^of 
real e,state» chattels, or money.'" By the same token, the Court has required due 
process protection for deprivations >)f liberty beyond the sort of formar con- 
straints imposed by the crimini»l process," 

Yet, while the Court has eschewed rigid.or formalistie'limitations on. the 
protection of procedural due process, it has at the same time observed certain 
boundaries. For the words ''liberty" and **property'' In the Due Process Clause 
of the Fourteenth Amendment must be given some meaning. 



In a leading case decided" many years^^go. the Court of Appeals for the District of 
Columbia Circuit held that public employment in general was. a "privHege." riot a 
"right." and that procedural due process guarantees therefore were inapplicable. 
Baiiev v. Richardson, 182 F. 2d 4j5.,,afrd by an equally divided Court. 341 U.S. 918. 
The basis of this holdiriii has been thoroughly undermined in the ensuing vears. For. 
as MR. JUSTICE BLACKMUrvI ^yrote for the Court pnly last ycar,"this fcourt now 
has rejceled the concept that constitutional rights turn upon whether a governmental 
benefit is characterized as a 'right* or as a 'privilege,'" Graham \. ^Richards on. 403 
U.S. 365. 374. See. e.g.. Xforrissey v. Brewer^ — U.S. — ; — ; BcU \. ^;f//-w/;.402 U.S. 
535. 539; GoUihcr^r v. Kelly. 397 U.S. 254. 262; Shapiro V. Thorn psort, 394 U.S' 618. 
627 ,n.'i; Pickerini^ v. Board of Education. 391 U.S. 563.' 568: Sherhert v. Verner, 374 
U.S. 358. 404. • . ■ 

Sec. e.g.. Connel v. Higgenhotham. 403 U.S. 207. 208; Bell v. Burson. 402 U.S. 535; 
Goldberg Kelly. }9i 254. 

" •.'Although the Court has not assumed to define liberty' [in the Fifth Amcndm^ent's 
Due Process Clause] with any great precision, that term is not confined to mere 
'freedom from bodily restraint." /?r;//% v. Sharpe. 347 U.S. 497. 499. See. e.g., 
Stanley v. Illinois, — U.S. — . , ' 



■. u' . ^ '^1'^ h' . ii"" A^^*-'tl t i.niic W'"^ cxaciiicss the liberty 

. . . guaranteed [bt ^%/k.ur«f;in^N<.>^'^?^.'="" '^. ,c been dcHniiely siaicd 
considcrau.n. an^^^en> „f .h^ .^.ly tvl^"*^^ ,^^ bodily rosiraini but I s., 

ihc rifehl or,hc ■ a.^V, „ ^ ,ry. csiablish a l.onte . d 
cupalions of pfc, l V J . r, u^''^;,J ''^'..^^c. l- ^ di„„cs of his own con- 
bring up. children. ,ly ^ ^V,h,ip Priv Jng | ;'^;^,ognizcd . . . as;csseniial 
science, and gcner^^il ,,S,joy J,, W tV,J^J--s ont u 5 

10 ihe orderly Pu^^ H ' h^pi f^f . t^i^^"".^'' an be no doubi thai ihe 

meaning or ••libef^Sf '^l,^^ 

U.S. 497. 499-500V ^X.^^. ,c-cmploy a person under 

. There n.ighi t'^.h, *^, in v^^^lSn ''Sv ^,^''^"^:;f b" rripli^^ 
such circunisUinct!^ ^ 'f^lcr*;^ ' '^^ Would ' 

such a case. - ■ ^ .[C^ % . jid nol make any charge 

The Slat., ; d^-^^o" 3 ,g and a.ssociaiions i n h i 

againsi h>m th^u ^ov ^.-^^rio^■^'^or'|.^^^^•^^ ^ "Tn'racl on a charge, for ex- 
= communuy.ir ■ V^^^e.h^Jf^S, o^^;^;^^^^^^ Had if don; s^ 
ample.. I ai b^!. Vv^^J ^uH'W 't' lh. A^' ! son'^ reputation 
ih.s would be a.d^j^H^ ^ u,- ^ a P^f "^rnmeni is doing to him 

notice and «pj^. v. D . '-•y 'j'u'S. ISB." 191; y«,V„ Z- 

tineau. 400 y.S. 4>, >. ^^^4^23: ^^"'"'^ State, v. Z.«v.,r 

opinion). See ^ag ^'^.^ '•'W^,^; .r'^ni^ 36 charge before U niversi: . 

. due process vvouic^ pr^ ry an "j'^ff;', suggestion whatever that ^ 

"rf.cials..= in t t^>^Sic.-^^;.g.^^ ^i^Clion-honor or inie^rily" 
the respondent s 1' :^inlii'* '^e. r.fP"i'»' . . . 

ai stake. . , / i^ , . ..,-,i<jn .t|i: 

Siniilarl: 
the re.sponde 

freedom to li"^«-^/'jP^,;^^, ol :cgi^'."."Qns7"^'' r The resondeni frpm all o-ther 
.example, did "o. , ^ ,,1 vlr^'^'^'^ ^l^^' 5^- this, again, would be' 
• public employm^'^ ^^l-^,,^^'"^^^^^^ 
differentcase. o^K ^eciffar'^ 'So ?l in urV . • r Joint Anti-I^Z 
mem but of futu ^ f'^M^.^K S^P^^^? ^"^fS^on, J.; concurring) s^e 
Refugee Cp,,,m/r6.Vj '^T ,Gf( '::^^' ^0,! '85 V, example, ihat a Slat?" 





J \\ ^"^^■^'^^^ A 1,,^ i.s . mHp ihc pcrson- an opportunity to 
The parpo...- V^'^Sic '^^^ ^^^^ I": P^^', t " hearing, his.e'mplove ' of 
, clear h.s na-ne. ^in ^ 0^ r,^^ •h.s.numM.^^j f,, ^^^er reasoas." 
coarse, may f':'^ ,n , • enip'°>'" • 
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^*^*fiftc'oT opP'^^^'^'niUcs **in a nK^nner rrr that- conlravcnc[s)-diie process/- 
^^Mare v. I^^^^^^^i /^Ar/m/V/m. 353 U.S. 232, 238, and, spccilicully, in a 

'^^^^^^ner that denies the right to a Tull prior hearing. IVilltivr v. Committee on 
^'''^/JfkVi'r. 3*7^ "^^^ '03. Sec Cafeteria Workers \. McFlroy. supra, al 898. 
In 11^^ present case, however, ihis principle docs nol come inio pUp," 

To be su""^' ^^'spondenl has alleged thai ihe nonrenewal of his conlracl 
Wujj j^.jjjyj on his exercise of his right lo freedom of speech,. B^l this ullegalion 
is rio^'p^vv ht?r^f^' The Disiricl Court stayed proceedings on this issue; and 
the rcKDondt^t^^^'*^ prove that the de^zision tlt)t lo rehire him was. in fact, 
hascd\)n his ^^^'^'■•'^P^'^'^'h activities.'^ . ' • 

"^"^""rhT^jjUri^'t Court, made an assumption "that non-retention by one university or 
Coll «c creates concrete and pcactical difficulties for a professor in his subsequent 
^^^Hidemic ca^"^*-'"''" i\ Supp.. at 979. And the Court of Appeals based its'affir- 
^^Unce of th*-' 'i'-'mniiiry judgment largely on the premise that "the substantial adverse 
'^'ffcct non-'*'^^^'"^'"" likely to have upon career interests of an individual professor." 
*^nioifnts' to ^ limitation on future employment opportunities sufficient to invoke 
Procedural P^^^ess guaranties. 446 F. 2d; at 809. But even assuming arguendo 
such a •'^^ubstantial adversic effect" under these circumstances would constitute a 

• sim^ jj^pos^d resti-iction on liberty, the record contains no support for these assump- 
tion • There >^ '^^ggestion of how non-retention miglit affect the respondent's 
future emp'^y"^f"^ Prospects. Mere proof, example, that his record .of non- 
•"^tcntit)" i" ^"^-'J^^' .taken alonc. might make him somewhat less attractive to somti 

■ pi|i^.p empl^y^'^^ wo^uld hardly establish the kind of foreclosure. of opportunities 
*^niounting t° ^*_^eprivation'bf "liberty." Cl. Schware v. Boprd of Bar Examiners. 

■ ^^^c}i 5; Court of Appeals, npneth-less. argued that opportunity for a 

• ^C'l • 12 'fX^^ a slatemeiit of reasons were roqui'ed here "as a propfiylactic against 
nori-r"lentif'" decisions improperly motivated' b^; exercise of protected rights." 446 
^ ^'^ yj j^lO (emphasis supplied). While the Court of Appeals recognized the lack of' 
aYj'p'jing th^t the respondent's non-retention was based on exercise of the right of 
^rcc speech* 't l*elt that the respondent's interest in liberty was-sufficiently implicated 
here because the decision not to rehire him was made "with a background of con- 
If^^ , an^ ^.".^*''^^"^e expre.ssions of op ^ 

V^. ^'^'y'giaf.e would directly impinge upon'interests in free speech or free press, this 
"C ^"i has o" occasion he'ldv'that opportunity for a fair adyersary hearing must 
Pre^.'^de the action, whether or not the speech or press Literest is clearly protected un- 
der^*^ bstantiy*-' First Amendment standards. Thus we have required fair notice and 
on^ '^"tunity adversary heading before aii injunction' rS issued against the. 

hokTnE of ^^'''*'''^ .^"^ public meetings: C a rmll Princess Anne. 39-3 O.S. 175. 
Si \' "ly. ^^^-^ '"dicated the necessity of procedural safeguards before a State 
i^l^' ^'^'^.j lai-ge-scale seizure pf a person's allegedly obscene books, magazines and so 
[ofu^A QtiCifif^^y <^f Books V. Kansas. 378 U.S. 205; Marcus v. Search Warrant, 367 
y'l ' J.7 See Freedman v. Mcryland, 3Sb U.S. S\\,,Bantam Books,y. Sullivan. 372 
See generally^ VI onaF,han.>.First Amendment "Due Process." 83 Harv. L. 



1^^^ j.gspondent's case, however/the S^ate has not directly impinged upon interests 
in r espee^^h or free press in any way comparable to a seizure of books or an injunc- 
tio gainst meetings. Whatever may be a teacher's rights of free speech, the interest 
in holding ^ teachirig job at a state university, simp'liciter. is not itself a free speech in- 

^rest. . ' 39 ■ 



Hyncc, on ihc record bclbrc us, all lhal clearly appears is ihal ilic respon- 
dent wasHiot rehired WiVne y^^ al one U niyersity. ll slretehes ihe concept too 
far to suggest that a person is deprived of *'libOrty" when he simply is no^ 
rehired in one joh hut remains as free as before to seek another. CajeterU^ 
Workers v. McE)ri)}\ supra, at 895-896, 
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• III 

The- t'cHirlccnlli Aniciuliucin*s pmccdural prolcction uf properly is a 
safeguard of ihe security of inleresls thai, a person has already acquired in 
specific benefits. These interests—property interests— may take many, rornis. 

Thus the Court has held that a pcrsop YectMving welfare benefits under 
statutory and administrative standards defining eligibility for them has an in- 
icrcst in continued receipt of those benefits that is safeguarded by procedural 
due process. GolJher^ v.'A'c//r, 397 iJ,S. 254.'' See ricminf^ v. Nestor, 363 U.S. 
6,03,. 6 1 1. Similarly, in the area of public employment, the Court has hold that a 
public college professor dismissed from an office held under tenure provisions, 
Slochowerw Board nJ Edtwaiion. 350 U.S. 55 1 , and college professors and staff 
members .dismissed during the terms of their contracts, ^Vieman v : U pclegraff, 
344 U.S. 183, have interests in continued employment that are safeguarded by 
due process. Only last year, the Court held that this principle ^'proscribing 
summary dismissal from public employment without a hearing 'or inquiry re- 
quired by due process" also applied to a teacher recently hired without ten ire 
or a formal contract, but ru^nctheless with a clearly implied promise of con- 
tinued employment. Connell v. Higgenbotham, 403 U.S. 207, 208.- 

Certain attributes of •■property" interests protected by procedural due 
process emerge from these deeisio'ns. To f.ave a property interest m a benefit, a 
person clearly must have more thai; an abstract need 'or desire for it. He must 
have niore than i\ unilateral expectation of it. He must, instead, have a 
legitimate claim of entitlement to it. It is a purkosc of the ancient mstitulion of 
property to protect those claims upon which people rely in their daily lives, 
reliance that must not be arbitrarily undermined' It is a purpose of the con- 
stitutiOnal right to a hearing to provide an opportunity for a person to vin- 
dicate those claims. 

Property interests, ofcour.se, are not created by the Constitution. Rather, 
they are created and their dimensions are defined by existing rules or un- 



Gohismiih v. Board of Tax Appeals. '210 U.S. 117, is a rehited case. There,' the' 
petitioner was a lawyer who had been re(*used admission to practice before t le Board 
rfTax Appeals. The Board had "published rules for admission of persons entitled to 
praetice before iL by which attorneys at law admitted to courts of the Urited Stales 

■ and ihc Slates, and the District of Columbia^ as well as certified public accountants^ 
duly qualified under the law of any Slate or the Disiricl, are made^cli^jble .- . . The 
rules further provided th;U the Board may in its discretion deny admission to any 
applicant, or suspend or disbar any person after admission." 7^/., at 119. The Board 
denied admission to the petiC^oner under its discretionary power, without a prior 

. hearing and a statement of Ihe reasons for'the denial. Although this Court disposed 
of the case o^n other grounds, it^stiited. in an opinion by Mr. Chief Justice Taft, that 
'the existence of the. Board\s,eligibility ruks gaveXhe petitioner an interest and claim 
to practice ber()re the BoardT^rwhich procedural W process requirements-applied. 
It said that the Board's discretionary power '^must beVonstjued to mean the exercise 
of a discretion to be exercised after fair investigation', with such a notice, hearing.and 
opportunity to answer for the applicant as would constitutcsdue process." /d.. at 1 23. 



dcrslandings thai stem IVoni an indcpcnclcnl siiurcc such as.siaie law— rules or 
undcrsiandii.\Rllhai nccurc Ccriaiii bcnclus and iliai support claims nfcniiijc- 
mcnl 10 ihosc bcncHls, Thus thit welfare recipients in doldhcr^ v. Kcll\\ supra, 
had a claim of enliilemeni lo welfare paymenls ihai vyas grounded in ihe 
siaiute defining eligibiliiy for iheni. The recipients had not yet shown that they 

^ were, in fact, vyithin the statiilory lerms of eligibility. lUu we held that they had 
li right to a hearing at which they might attei^iipt lo kUyso, 

\ Just as the welfare recipients* *'property'Vinteresl in welfare payments was 
created and defined by statutory terms/so Ihr respondent's ''property'' interest 
in employment at the Wisconsin State University-Oshkosh was created anjl 

•dclmed by' the terms of-his appointment. Those terms secured his interest m 

" employment up to June 30, 1969, But the important fact in tliis case is (hat they 
specifically provided that the respondent's employment was lo terminate on 
June 30. They did not providp for contr'act renewal absent "sufficient cause/' 
Indeed, they made no provision for renewal whatsoever. 

Thus the terms of the respondent's appointment secured absolutely no in- 
terest In re-cmploymenf for the next year. They supported absolutely no possi- 
ble claim of entitlement to re-enipfoyment. Norl significantly, was there Uny ' 

•state statute or University trule or policy- that' secured ' his interest) in re-.., 
employment or that created any legitimate claim to it." In these circumstances, 
the respondent surely had an abstract concern in being rehired, but he did not 
have w property interest sufllcient to require the University authorities to give 
him.a hearing vvhen tho' declined to renew his contract of employment. 



To be sure, the respondent does suggest thai most teachers hired on a year-io-ycar 
^ basis by ihc' Wisconsin Stale: Universiiy-Oshkosh are, in fact, rehired. But the 
District Court has not found that there is anything approaching a.**common law" of 
re-employment, sec Perry v. Sindermann, post, at — . so strong as lo require Universi- 
ty 'Officials to give the respondent a statement uf reasons and a hearing on their deci- 
sion not to rehire him. 



|V 

-ar in . ''"'''yf ih,u'^^^^^-H"= rtunlO- ^'^^a or a statement ol' 

reasons ^t^-** cicn'-o,, n o P would not. he Ipropria.c or wise ip 

.^"1*: ;.'^.„nrii';'^,... .I'M^^r^; ,,,011^^, ;.„...... ""^Mitiition. 



lntv,^'^"'^rt"^''-''^' '^''i.^,' <^-^n'"f ■ '^"s no, ,|,own that l,e was cle- 
judsnn. ''^'^i ''I- A ^" is. i"--':"^^''"«'.v> is rmrscci "'hI >Iic case is 

^-4^^^:' ^^^"^ .h'^inion, 

It is so ordered. 

Justice *^^^^k n''^' ''''■''^''^'i ''f "^'^ 



«• „ri "'' ^ '"'"^Mi, . .,.1 '^"'f'"!' r^''^'«^lon, iMid Tenure. "P'rocedural 
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SUPRFMH COURT OF THI: UNITliD STATliS 



^ No. 71-162 

The Roarci of Kcgcnis Siaic Colleges el al.. 
Peiiiioners, v, David I", Rolh, ele. 

On Will of C'erliorari lo ihe 
Uniled Staiv*s Court of Appeals tor 
the Seyenih Cireuii, 
(June 29, M)72| 

Mr. Justice Douglas, dissenting. * 
Respondent Koth, like Sindermann in the companion ease, had no tenure 
under Wisconsin law antl. unlike Sindermann, he had had only one ye^r of 
leaching at Wisconsin State University— Qshkosh— where from 1^^68-1969 he 
had been Assistant Professor of P.olitical Science and International Studies, 
Though Roth wiis rated by the faculty as an excellent teacher, he had publicly 
criticized the administration for suspending an entire group of 94 Black 
students without determining individual guilt. IIi; also criticized the univer- 
sity's regime as being authoritarian and autocratic. He used his classroom to 
discuss what was being done about the Black episode; and one day. instead, of 
meeting his class, he went to the meeting of the Board of Regents. 

In this case, as in Sindermann. an. action was started in a Fcder.a! District 
'ourt under 42 U.S.C. § 1983' claiming in part that the cjc^Jisions of the school 
uthorit^es not to rehire was in retaliation for his expression of opinion. The 
istrict Court, in partially granting l^olh's motipn for summary judgment, 
held that the Tourteenth Amendment required the university to give a hearing 
to teachers whose contracts were not to be renewed and to give reasons for its 
.action. 310 Supp. 972, 983: The C9urt of Appeals affirmc-d. 440 F^26 806. 

Professor Will Herberg of Drew University in writing of ''academic 
freedom" recently said' 

"...it is sometimes conceived as a basic constitutional right 
guaranteed and protected, under the First Amendment. But, of course, 
this is not the case. Whereas a man*s right to speak out on this or-that 
may be guaranteed and protected, he can have no imaginable human 
or constitutional right to remain a riK'mbcr of a university faculty. 
Clearly, the right to academic freedom is an acquired one, yet an ac- 
quired right ofsucb value to society that in the minds of many it has 
verged upon the constitutional." Washington Evening Star,. Jan. 23, 
1972. . . 

* Section 1983 reads as follows: 
"Every, person who, under color of any .sialulc. ordinance, regulation, cu.stom. or 
usage, of any State or Territory. subjects. or causes to be .subjected, any citizen of the^ 
United States or other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Con.stitution and law.s. shall be liable 
to the party injured in an action -at law, suit in equity, or other proper proceeding for 
redress.** . • 



There may not he a .consiilUiioiial n^hi in CDnliiuied employiueni if 
privule schi)i)Is ami colk^c^ ^re iovdIvcU. Wwi Prol" I Ici herd's view is iiol air* 
reel when puhlic schools imive againsi raeulty ineinhers, l i)r ihc I'irsl Aiiiciul'' 
mcni/applieable Id -the Stales, hy reason dI' Ihe l ourlcenlh AnKMulnienl., 
pri)ltels ihe individual againsi slale aclion wIilmi ii eonies U) IreedDni ol'speeeh 
und of press and ihe relaled freedoms guaranteed hy the l"irsi Amendmeni; 
and ihc l-ourleenlh proleels '1iberl>" and "pi i^p^*'^!!^ as slated hy the CouM \j) 
Sifutvrmann. ^ 

No more direei assault on aeadeniie freedom ean he ima^imrd lhan for the 
sehool aulhorilies toJ>e allowed to dischar^se a leaeher because <)( his or her 
philosophical, political, or ideological beliefs. The same may well t?e true of 
private schools also, if through the deviee of financing or other umbilical cords 
they become instrumentalities of the Slate. Mr. Justice l-rankfurler stated the 
constitutional theory in .VuMr:r v, Sew Humpshirv, 354 U.S. 234. 261 -262 (con- 
curring opinion): 

"Vrogress in the natural seiences is not remotely confined to fin- 
dings made in the laboratory. Insights into ihe mysteries of nature are 
born of hypothesis and speculation. The more so. is this true iij the 
pursuit of understand^ing in the groping endeavors of what are called 
the social seiences. the concern of which is man and society. The 
problems that are respective preoccupations of anthropology, 
economics, law, psychology, sociology and rehUe(| areas of 
scholarship are merely depart mental i/ed dciding. by way of 
mandgeahle divfeion of analysis, with interpenetrating aspects of 
holistic perplexities. For society's good— if understanding t^e an essen- 
tial need of society— inquiries into these problems, speculations about 
" - them, stimulation in others of reflection upon them, must be left as 
unfettered as possible. Political power must abstain from intrusion 
into this activity of freedom, pursued in the interest of wise govern- 
ment and the people's well-being, except for reasons that are exigent 
and obviously compelling." 

" We repeated that warning in Keyishian v. Hoard oj Regents, 385 U.S. 589. 
603: . , 

"Our Nation is deeply committed lo safeguarding academic 
freedom, which is of transeendeni value lo ill of us and not merely to 
the teachers concerned. Th;U freedom is therefore a special concern of 
the f^'irst Amendment, vvhich does not tolerate laws that cast a pall of 
orthodoxy over the classroom.''' 

\Vhen a violation of First Amcndmerir rights is alleged, the reasons for 
dismissal or for nonrenewal of an employment contract must be examined to 
see if the^reasbns given are only a cloak for activity or altijudes protected by 
the Con*-titution. A statutory analogy is present' under the National Labor 



Rdalions Acl. 29 U.S.C. § 151 et se,. Wh.le discharges of employee, for . 
"caus?-- are permissible {Fibrehoard Corp. v. Labor Board, 379 203 1 7) 
discharges because "of an employee's, union acl.v.l.es is banned by ^. 8(a) (3), 9 . 
U S cTl58 (c) (3). So the search is to ascertain whether the stated ground was 
lie Si one or only a pretext. See J. P. Ste.ens & Co. v. Labor Board. 380 F. 2d 

fn?he case of teachers whose contracts are not renewed, tenure is not the 
critical ssue In the S.^eezv case, the teacher, whose First Amendment r,gh s 
jrhonored- had no tenure but was only a guest lecturer. In the Key^shian cas . 
W the petitioners (Keyishian himselQ had only ^ •:°"-y-3^-;737, , 
. lhat was not ^elfewed-. 385 U.S;, at 592. In Shelton v. Tuck?r. 364 U.S^479, one 
Lfa he ititioners was. a teacher whc.e "contract for^the ensumg .school yea, 
wa rfo? renewed" {id., at 483) and two others who' refused to comply were ad- 
Ti d t aUt m d. ••impossible their re-employment as teachers Tor the foi ow- - 
ing school year."-'W.. at 484. t^c oath required in Keyishan and the affidav, 
sli g Lrt^berships required in Shelton were both, in our v.ew, m vola Uon of 
4 rf Amendment rights: Those ca.ses mean that conoUmnrng renewal of a 
^acLer's contr.tct upon surrender of ..First Amendment r.ghts .s- beyond the 

''°>h°er; if sometimes a confiict between a claim for F-^; A-ndment 
nroteclion and thcneed for orderly administration of the school system, as we 
- n^d n ?,cLmg ..Board of Education. 391 U.S. 563, 569. That ,s one reason 
■ why summa V judgments in this class of cases are seldom ^PP-P^f e. Anothe^V^ 
TeasonTsThaJ areful factfinding is oftea neces.sary to know whether the g.ven , 
on fo nonrenewal of a teacher's contract is the real rea.son or a.fe.gned . 



one^ 



It is said that sirvc^ teaching in a public .school P"^''^- Jl'^f^.'^^'';" 
grant it or withhold it on conditions. We have, ho-ver re^ ed hat thes^ n 
numerous cases e.g.. Graham v. Richard.wn. 403 U.S. 365, 374 bee van 
"Al."y c The DemisLf the Right-Privilege Di.st^^^ 

81 Harv L Rev 1439 (19^8). In Hannegan v. Esquire. 327 U.S 46, 150, we 
s id that Congre.ss may not -by withdrawal .of mailing P"v.legcs place 
dtaUol on Ldom of .speech which it could "ot do const.tut.onal^y .f |ne 
airec-tly We said in American Communication.^ As.m. v. Douds. 3i^ ^.f 
402 hat freedom of speech was abridged when the only restraint on its exer- 

■ S was wkhd^wal of" the privilege to invoke the facilities of Ihe National 
L boTL^ ons Board. In Meman.. Updegraff. 344 U.S. 183 we held that an 
applican could not be denied the opportunity for public employment becaus 

exercised his Firs^ Amendment rights. And in Speiser v. Randall 257 
U S 513 we he?d that a denial of a tax exemption unle.ss one gave up hi.s First 

■ Alendmen 'rights was an abridgement- of Fourteenll, Amendment r.ght.s^ 
^ M we held in Speiser .: RanMI. supra, when a Stale proposes to deny 
nriviJege to one who it alleges has engaged in unprotccted speecb. Due Proce.s 
?equ es hat the State be.r the burden of .proving that the speech was no 
irSd ••The protection of the individual against arbitrary ac ton . . is ] 
TS veTessence of due process," S/.c/,ovv..^^^ 
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U.S. 551, 559 (1956), bui where the Stale is allowed lo act secrelly behind 
closed doors and without any notice to those who are affected by its actions, 
there is no check against the possibility of such **arbitrary action." ^ 

Moreover, where ^Important interests" of the citizen are implicated {Bell 
v. Burson, 402 U.S. 535, 539) they are not to be denied or taken away without 
' Due Process; Id., at 539. Bell v. Burson involved a driver's licen.se. But also in- 
cluded are disqualification for unemployment compensation (Sherbert v. 
Verner, 374 U.S. 398), discharge from public employment {Slochower v. Board 
of Education, supra), denial of tax exemption (Spei.ser 'w. Randall ^supra), or 
withdrawal of welfare benefits. Goldberg v. Kelly, 397 U.S.' 254. And see 
Wisconsin v. Constantineau, 400 U.S. 433. We should now add that nonrenewal 
of a teacher's contract, whether or not he has tenure, is an^entitlement of the 
same importance and dignity. ' • 

Cafeteria Workers v. McElroy, 367 U.S. 886, is not opposed. It held thai a 
cook employed in a cafeteria in a military installation was not entitled to 'a 
hearing prior to the withdrawal of her access to the facility. Her employer was 
prepared to employ her at another of its restaurants, the withdrawal was 'not 
likely to injure her reputation, and her employment opportunities el.sewhere 
were not. impaired. The Court held that the very limited individual interest in 
this one job did not outweigh the Government's authority over an important 
federal military establishment. Nonrenewal of -a teacher's contract is tan- 
tamount in effect, to a dis-vissal and the consequences may be enorniou.s. 
Nonrenewal can be a blemish that turns into a permanent. scar and effectively 
limits any chance the teacher h^is of being rehired as a teacher at least in his 
Stale. 

If this nonrenewal implicated the First 'Amendment, then Roth was 
■deprived of constitutional rights (a) because his employment was conditioned 
bri .a surrender of Fkst Amendment rights and (b) because he received no 
notice and hearing of the adverse action contemplated against him. Without. a 
statement of the reasons for the discharge and an opportunity to rebut those 
.reasons— both of which were refused by petitioners^there is no means short 
of a lawsuit to safeguard the right not to be discharged for the exercise ,of First 
Amendment guarantees. 

The District Court held, 310 F. Supp, 972, 979-980: 

'^Sub.stanllve constitutional protection for a univer.sity professor 
against non-retention in violation of hi.s Fir^;t Amendment rights or 
arbitrary non-retention'"is useless without procedural safeguards. I 
hold that minim^al procedural due process includes a .statement of the 
reasons why the university intends not to retain the profes.sor, notice 
of a hearing at which, he may respond to. the stated reasons, and a 
hearing .if the profes.sor appears at the appointed time and place. At 
such a hearing the profes.sor must have a reasonable opportunity to 
submit evidence relevant to the stated reasons. The burden of going . 
forward and the burden of proof rests with the professor. Only if he 
makes a reasonable showing that tjae stated reasons are wholly inap- 



propriale as a basis for decisio|] or tharihey are wholly wiihoul basis 
in fad would ihe university administration become obliged to show 
that the stated reasons are not inappropriate or that they have a.basis 
in fact.*' ' ' — 

• ^ o-* ■ • 

It was that procedure that the Court orAppeatSi^pproved. 446 F. 2d 806;- 
809-810. The Court of Appeals also concluded that ti/oug^i the § 1983 action 
was pending in court, the court should slay its hand until the academic 
procedures had.been completed.* As stated by the Court of Appeals in Sinder- 
niann: 

I- \v 

**School-constituled review bodies are the most appropriateo 
forums for initially determining issues of this type, both for the con- 
venience of the parties and in order to" bVing academic expertise, to 
bear in resolving the nice issues of administrative discipline, teacher 
competence and school policy, which so frequently must be balanced 
in reaching a proper determination.'' 430 F. Zd^ at 944-945. 

. That is ^a permissible course for District Courts to take, though it does^iot 
relieve t'nem of the final determination whether nonrenewal of the teacher's 
contract, was in retaliation of . the exercise of First Amendment ri^hts.^ . 
. Accordingly I wotild-affiFm the jiidgraen; of the Court of Appeals. 



J ■ . , . 

^ : ' . ; • ■ • ; : : 

- Such a procedure would rtot be contrary to the well-settled rule that § 1.983 actions do 
not require exhaustion of other remedies. See. e.g., IVHwordiNgy. Swenson, 404 U.S. 
249 {\91\);:DamU'o V. California. 3S9 U.S. 416 (1967); McNeese v. Boarll^ of Educa- 
tion. 373 U.S. 668 (1963): ^fonme yj. Pope. 365 U.S.'l67 (1961). One of the allegations 

Tin the complaint was that respondent was denied any effective state remedy and the. 

I District Court's staying its hand thus . furthered than thwarted the purpo.ses of § 1983.. 



SUPREME COURT OF THE UNITED STATES ^ 
. No.71-162 " r 

The Board of Regenls of Siaie Colleges et al., 
Peliliofiers, v. David F. Roth, Elc. 

On Writ of Gertiorari 10 the 
United Stales Court of Appeals for " 
the Seventh: Circuit. 

i ' [June 29, 1972]- ' ' -* ' ■ 

Mr. .lustice Marshall, dissenting. 
Respondent... was iiired as an assistant professor of political suence<^t 
VVisconsin State U.niversity-Oshkosh for the 1968-1969 academic year. During 
the course of that year he wa,s told that he would not be rehired. for^lhe next 
academic term, but-he was never told why. In ihis case he asserts that the. Due 
Process Clause of the Fourteenth Amendment to the United States Cdnstitu- 
tion entitled him to a statement of reasons and a hearing on the University's 
decision not to rehire him for another year:' This claim was 'sus]tained by the 
District Court which granted respondent summary judgment, 310 F. Supp.' • 
972, and by the Court of Appeals which affirmed the judgment of the District 
Court. 446 F. 2d 806. This Court today reverses the judgment of the Court of 
Appeals and rejects respondent's claim. I dissent. 

While I agree with Part I of the Court's opinion, setting forth thepvoper 
framework for consideration of the issue presented, and al.so with those por-. 
tions of Parts H and lll of the Court's opinion that aSsert that . a public ' 
employee, is entitled to procedural due process w^henever a State .stigmatizes- 
him. by denying employment, or injures his futiire employment prospects 
^.severely, or whenever^the State deprives him of a property interest, I would go 
further than the Court does in defining t#ie' terms ^liberty" and **property." 

, . "The prior decisions of this Court, discussea:at length in the opinion of t^he 
Court,- establish a principle that is as obvious.as -it is compelling— /.e.. feder^al 
and* sfate governments and governmental agencies are restrained by the\^ 
Constitution from acting arbitrarily with respect to employment opportunities % 
that ihey either offer or control. Hence, it is now firmly established that. ; 
whether or not a private employer i.s free to act capriciously or unreasonably 
with respect to employment practices, at least atseht'statutory' or.coniractuuP 
controls, a government employef'js different. The goverhment^.may only act 
fairly and reasonably. ' 

' Respondent has also alleged that the true rea.son for the decision not to rehire him. 
was to punish him for ceriain statements critical of the University. As the Court ^ ^ 
poirits out, thi.s issue is not before us at the present time. . ^' ' 

= See, e.g.. Griggs ,^yDuke Power Ca. 401 U.S. 424 (1971): 42 U.S.C. § 2boOe. ; 

\.CL Sfote. Procedural "Due Process" in Union Disciplinary Proceedings, 57 Yale L,J. 
1302 (1948). " ' . . .. '.V : ■. 



This Court has long maintained that ^'the right to work for a living in the . 
comrrion occupations of . the community is of the very essence of the personal 
freedom and opportunity that it was the purpose of the [Fourteenth] Amend- 
ment to'secu re." Tniax V. Raich : 2^9 X} .S. 33, 41 (1915) (Hughes, J.). See also 
Meyer v. Nehrqska, 262 U.S. 390, 399 (1923). It has also established that the 
fact'that an employee has no contract. guaranteeingwork; for a specific future 
period does not mean that as the result of action by the government he may be 
"discharged at any time for any reason or for no reason.'' Truax v. Reich. 239 

U.S., at 38. \ ..... 

In my vievy, every citizen who applies for a government job is entitled to it 
unless the government can establish some reaspn for denying the eniployment. 
This is the ''property'' right that 1 believe is protected by the Fourteenth 
Amendment and that cannot be denied ''without due process of law/' And it is 
also liberty— liberty to work— wh.icTi .is the "very essence of the personal 
freedom and opportunity'\secured by the Fourteenth Amendment. 

This Court ha; often had occasion to note that the denial, of public 
employment is a serious blow to any citizen, See, e.g.. Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 185 {\45A) {Jackson, J., con- 
.curr-ing): United States Lhvett, 328 U.S. 303, 316-317 (1946). Thus, when an 
apptlication for public employment is denied or the contract of a government 
employee is not renewed, the governmentjnust say why, for it is only when the 
reasons underlying government action are known that citizens feel secure and • 
protected against arbitrary government action. 

Employmerit is. one of the greatest, if not the greatest, benefits that 
governments offer in modern-day life. When something as valuable as the op- 
portunity to work is at. stake/ the government jmay not reward some citizens 
. and not o.thers without demonstrating that its actions are fair and equitable. 
And iijs procedural due proc'ess that is our.fundamental guarantee of fairness, 
our pr-etection against arbitrary, capricious, and unreasonable.government ac- 
tion. ■ ■ 

Mr. J ustite'Douglas has written , ! ■ 

^'!t is not without significance that. most pf the provisions of the. 
Bill of Rights are procedural. It is procedure that spells much of the 
' difference bet^,veen rule by law and rule by wlfim or caprice. Steadfast 
adherence to strict procedural safeguards is our main, assurance that 
• thei*e vvill..be equal justice un'derlaw.r Joint Ahti-Fascist Refugee'Com- 
mittee y. McGrath} 34\ U S.. at 179. ..^ " 

'. And Mr. Justice Frankfurter has said that '^[t]he history of American 
freedom is, in so small measure, the history of procedure." Malirtsi^. Kew 
York r324 V.S. 40\, 414 (1945). With respect to occupations controlled by the 
governitient,pne lower court has said that "[tjhe public has the -right to expect 
its officers. . ... to make adjudications on the basis of merit. The first step 
toward insuring that these expectations are realized is to require adherence to 
the standards of due process: absolute and uncontrolled discretion invites 
.abiise." //omv^v V. Allen. 326 F. 2d 610 (CA5 1964). 



We have oflen noled lhal procedural due process means. many different 
things in .Ihe Tiumero^us conlexls in which it applies. See, e.g., Goldberg v. Kelly, 
397 U.S. 262 {\970)t. Bell y. Burson, 402 U.S. 535 (1971). ^rior decisions have 
held thai an appiicaat for 'admission lo practice as an^rattorney before the 
United ^tal^es Board of Tax Appeals may not. be rejected without a. statement 
of reasiJns ancj a^hance far a hearing bn disputed issues of fact;** that, a tenured 
teachery^cJuld noTbe summarily dismissed- without notice of the reasons and a 
(hearing;' that anapplicant for admission to a state bar could not be denied the 
opportunity to practice law without notice of the reasons fo.r the rejectioil of 
his applicatTon and a hearing;'' and even that a substitute teacher who had been 
employed only two months C9uld not be dismissed merely because she refused 
^' to. take a loyalty oath without an inquiry into the specific facts of her casean'(3 
\'d hearing on those in-dispute.' I would follow these cases and hold that respon- 
dent was denied due process. when his contract was not renewed and he was not 
infbrmed. of the reasons and given an opportunity to respond.. 

' ' ■ ■ . ■ . ■ . ■ ' . . 

It may be argued that to provide procedural due process to all public 
* employees or prospective employees would place an intolerable burden on the 
machinery of government. Cf. Goldberg v. Kelly, supra. The short answer to 
that argument is that, it is not burdensome to give reasons whenTeaspns exist. 
Whenever arfajDplication for employment is denied;^ an employee is discharged^ 
or a decision not to rehire an employee is made, there should b,e^some reason 
for the decision. It can scarcely be argued that government wouR! be crippled 
by a requirement that the reason be communicated to the person most directly 
affected by the government's action. , . 

Where there are riumerous applicants for jobs,Ml is. likely that, few will . 
choose-lo demand reasons for not being hired,. But, if the dema'nd for reasons 
is exceptionally great,'= isummary procedures can be devised that would provide 
fair and adequate information to all.persons. As long as the government has a 
good reason for its actions it need not .fear disclosure. . It is .p^ly^ where the 
government acts improperly that procedural due. process is truly'burderisome. 

■ And that is precisely when it is niost necessary. . ; . ;. ■ 

It might also be argued that to require a hearing , and a statement, of 
reasons is to require a useless act, becau.se a'government bent on 'denying- 
employment to one or more persons will do so regardless ipf the procedural 
hiirdles that arg placed in its. path. Perhaps this is so, -but a requirement of 
.prbcedur^itn- regularity atv least, renders arbitrary act.ipn more difficult. 

■ MPrc6ver,\proper procedures will surely eliminate sprne 6f the arbitrariness 
' that results not from malice, but from innocent error. 'T^perience teaches . , . 



* Goldsmith V. Board of Tax Appeals. 270.U.S. 11.7 (1956). . 
■ Slocliower v. Board of Higher Education, 350 U.S. 551 (1956). 
^ iViilner y '^ Committee on Character, 373 U.S. 96 (1963). ' \ 
y CoHriell V. Higginhotham. 403 U.S. 207 (1972). ' 



Vt. rr .• J't\r. ' \ S'^^^^^^^^K , .^h hv lheir nature sefv^^^^^ 

341 366,(196 )• Vv^e^ ^fcbr^'^^^Ms^-^^f^o b^more caulioi, careful- 
decisions with sou(i , ^s^iij^ij its likeir^° ° . ' 

and correct. . ^ot^ ' . ^a^^^f, 

■ Professor Gel'' ' bvji tH'' ^ Well; 

"In t ^^tlr!^ basis divis'°" of interest between 

• • . ; the ci -eA>\^,^'^ V^^^ -'^h^ °;her. Both 

u J 1,' r .lial'^^r. ^He ■ . fnr procedural safeguards I 

' should be jS^a i!^"'=«^,^°'.uct it not be overlooked 

■ that d^? P> lav^ ^^'l .J;,; against those blunde 

^'f 'j ^"^^-^oi L 0^ ^:sy>^-"V iu U'-blunders which a 
wh,j:h eaV .c^ >n^ ^^,,.r ^^,on,.^^.t^^^^ given and when he 

•■ Accordingly,/ ^'i^i^ ■ 



Case Number 2^ 

^^^^fprejior^^^^ ^^^^^^y bidder. Enquire andiinduded with his kind permission. JEB. 

Perry et al ' 
vs. 

• . - Sindermann 

. 408 U..S. 593 33 L. Ed 2nd 570 ' 

1. S\^d^^^^^^ ^as a teacher in the stale college system of the State of 
"^exjj^ for 10 y^^""^' ^^*^ last four as a junior coITege professor under a series of 
one,year writte" ■ ... 

2 During 1968-1969 academic year^ a controversy arose bet ween the 
' ^^^P.ondent and the.college administration after Sindermann was elected Presi- 
^^^^ of the Texas Junior College TeacherS Association. 

3. In M^^' ^^^^' the respondent's one-year employment cphtract fer- . 

• "^''^ated and^l^^ ^o^rd of Regents voted not to offer him a new contract for 
Jhe rtext' academic year, without giving him an explanation or prior hearing. 

4 The R^g^"ts, did issue a press release setting forth allegations of 
^^'^dermann's insubordination. ' 

ISSUE: . . ^ 

WHETHER S1NDERMANN.'S LACK OF CONTRACTUAL QR 
T£]sjaRE^'GHT TO REEMPLOYMENT, TAKEN ALONE, 

jqefea'^^ ^is claiivi that /the non-renewal of his 
contract violated the first and fourteenth 

; ■AMEN.D^^^'^S. . 

' l - Even though a person has no ^.'right'Vto a yaluable^overnmental 
...t^'inibfj^ an.d^^^" ^^ough the government may ;d.eny him the . benefit for. a 

■ '^^^ber of res^^,"^' there are same reasons upon which' the government may 

Uct if it in*^''*"^^^ upon his .constitutionklly protected interests, especially 

■ ^^^;interestjn f ree. speech ; • : ' / . , ■ - : . ; 

2 The non-renewal of a noh-tenured- public school teacher's one-year 

• ^^'^tract m^y "^^ '-^^ P''edicated upon his exercise of Fii^st and Fourteenth 
, ■A'^endment rights ^ ^ , ^ ^ ^ " • .\ 

, 3. XHis . held that a teacher's public criticism of his superiors 

t^atters P^^^.'c concern may ibe. constitutionally protected and may 
^^^Wore be .^^P^iTnissible basis for the termination of his emplpymertt.' 

V 4. 'Sind^^"^^""/^^^^ges that the college>has a de facto ttinure program, 
thMj^e^j^ad tenure under that prbgram. 



purposes' if there are such, rules or mutually explicit understandings that sup- 
port his claim of entitlement to the benefit and that he may invoke at a hearing- 
• 6. A teacher who has held his position for a number of years might be 
able to shovv from the circumstances of his service and from other relevant, 
facts that he has a legitirnate claim of entitlement to job tenure. 

7. We agree that Sindermann must be given an opportunity to prove the 
legitimacy of his' clainv in the Federal district court, since "proof of such u 
.property, interest obligates the college officials to grant a hearing at his request, 
where he could be informed of the grounds of his non-retention and challenge 
their sufficiency. 



Case Number 3 

\^ - . ■ _ 

BeJknap. . . - ^ 

No. 5432r ^ ^ ,■ 

C. Alda Spencer V. Laconia School District 

Argued January 4. 1966. 
■ ■' • .Decided March 30. 1966. 

1. The statute (RSA 189:13) providing that school boards may dii^miss any t-eacher 
found by them to be immoral or incompetent or who fails to conform to prescribed 
.regulations limits the authority of school boards to dismiss teachers to the ground.^ 
*^p«^cl!i!?d, and hence the dismissal of a teacher solely for economy reasons was a 
violation of the statute. 

2. In such case, the statute (RSA i89^;l4) imposing liability upon the district *'to the 
extent of the full salary" for the contract period was held to fix the outside lim-it of 
recovery, and any earnings by the dismissed teacher after dismissal should be 
deducted from her full salary for the co'ntract period. 

3. A renomination provision in a school teacher's contract providing that the contract 
migiil be cancelled by either party as of June 30 of any year by giving^noticcby 
April 15. of such year was held inviilid because in conflict with the statute (RSA 

• 189:l4-a, 14-b) providing for notice by March 15 if the teacher is not to be 
renominated. ^anti a right to hearing before the school board, subject to review by 
the'Slate Board. ' 

Assumpsit to recover unpaid salary for the school years 1963-1964 and 
1964-l96;i under a contract of employment by. which^the defendant agreed to 
employ the plainiiff as a teacher for a period of three years, commencing 
September 15. 1962. The plaintiff was dismissed on' August 7. . 1963 *Tor 
budgetary reasons/* and thereafter found employment elsewhere. 

In advance of trial, and upon" an agreed statement of facts, the 'Superior 
Cou'-t {Griffith. J.) transferred^certain questions of law without ruling. 

' Uptoh. SmfJers & Upton (Mn ^Predenc K. Upton orally), for the plaintiff. 

. Willard Martm. ciiy solicitor (by brief and orally), for the defehdant,. 

Duncan; J. By contract dated April 13. 1962. the parties agreed'upon the 
plai'nVifrs employment aV a teacher for a period of three years, commencing 
.September 15, 1962. She was assigned to work in the kindergarten departpient 
at an agreed salary of S5.250 for the first year. The contract provided that 
salaries for . the ensuing years should be those called for by the *"Laconia 
Teachers* Salary Schedule and Scale for, the Teacher." . . 

- / The contract further provided by paragraph 3(c) that the district might 
terminate the contract in accordance .with RSA 18?: 1 3. 31 and 32. *\subjeQt-to 
\appea!. if the Teacher is "removed by the Superintendent.** and by paragraph 
3(e) that the contract could be cancelled '*^as of June 3,0 of any year' by either 
party if notice in writing is given not later than* April 15<of such year.'* . 

On Api'il 15. .1963 the plaintiff was notified that her salary for the year 



.I963-19S4, under the conlinuing coniracl. would be S5, 400. On August 6, .1963 
Ihc board of education of the dif^lrict voted to discontinue kindergartens for 
the next school year because of a projected. reduction in the city appropriarion 
for'the schools for that year. On August 7, 1963. the plaintiff was notified that 
'her position had been abolished for lack, of funds! She was later advised that no 
teaching work of any kind would be available to her for the coming year. 

The parlies agree that this conduct of the school board constituted -'a dis- 
' missal of the plaintiff u: a^termination of her employment without her con- 
sent.*' Thereafter she obtained employment in Massachusetts. Subsequently 
arrangements were made by- the district which ^permitted.; restoration of 
kindergarten classes on a limited basis, staffed by three full-time and one part- 
time kindcnsarlen teachei-s. 

RSA 189:13 and 14. first enacttd in 1905 (\ aws 1905. 59:1) provide as 
follows: ' • • , ' 

•M89:I3 Dismissal of teacher. The school board may dismiss- any ^ 
teacher iTound by thern to be immoral or incompetent, or one who shall not 
■ conform ll> regulations [prescribed: provided, that no teacher^sHall be so dis- 
missed before, the expiration of the pen'od fbr which saitl teacher was ejigaged. 
without having previously been notified of the cause of such dismissal, nor 
without having previously been granted a full and fair hearing.* 

••189:14 Liability of District. The district. shall be liable in the action 
of assumpsit to any teacher dismissed Jn violation of the provisions of the 
preceding section, to the extent of the full salary for the period for. which such 
i^eacher was engaged." 

The first two questions rransferred 'by the Trial Court relate to these 
provisions, and arenas follows: 

"*VVas the dismissal of the Plaintiff uriderahe circumstances -set forth 
in theNXgreed Statement of Facts .a violation of RSA 189:13? 
\ ' ' ••zA If question 1 is answered in the affirmative, is the Defendant entilled , 
to have deducted from the damages prescribed by 189:14 the compensation the 
Plaintiff earned at other employment during the contract period?" 

. T-he plaintiff maintains that the provisions of section supra, preclude, 
all other grounVs for dismissal by a school board, so that the district IherOf^y . 
•became liable unHer section 14, the district maintains that the applicaticjj/of 
sections \3 and limited to dismissal for causes 'personal to the teacher, and 
that they have no .aF^lication vyhen, as in this cast^, dismissal is for reasons of 
economy. .While this Vew' finds support in cases such aW'RTT.y/o// y. District 
School Board/ \20 Ore, 82,' where the; Oregdnistalutes were construed, we are of 
the opinion that in the ligfet of the history of our own; legislation,- the view ad- 
v;inced by the plaii^tiff should be adopted here'- 

. Prior to l885^Laws 18S^,'c.. 43) the authority to hire teachers was vested 
in the prudential committees of school districts. R.Sv(I842) c: 70, .v. 10; G.L. 
(4878) c. 87,.v.v. 14- 1 9. At the sartae tim^, the superintending school committees 
of towns were given, certain po\vWs .of dismissal, not unlike those now con- 
ferred by RSA !89':I3. R.S. (I842)V 73. s. 3; G.L (1878) r. 89. .9.9. 7-9. Thus, 
thro^ughout this period, the tow'n'coTiWiittees were required to dismiss teachers 



Nvhowere;, : ■ .0 I'^^'L^;'' H ^ ,,842) ^' '^'Pra- Laws 1858, c. 2088. .v. . 

"^^^^ <1U S^ • t?= ^ L ' U ^-c^^thr-^^nginally the committee. 
'^'^"'^ ^'^t -pon P'^^'^ Of ; i^Lriiy of the vote^, ihe district, and after 
not.ce to tl^'y "P^i^^ ^4 U^i^' m ' '^-S, / 1 I" addition to the ' 
requiren,,'^^^ ['''(t S^oul^ ^''^i-^^of^^'' ^^.^^^h^rs, u^,^, authorized to dis- 

:S^^r;plS]^^^:^-' ^^Z^^ ""-^e trintere.ts of the d.s- " 

'■' ^'^rn to . , for^'hich u sup..^- '..nding school com- 

'"'"^^ '^iK^lr^'^^ 'ChS -^^'pV"^ ^^Jle ' Laws c. 2088, 
supra. C;^^^/'^>;. 81, ,895, another ground 

^'^nHs^^-S; , th^^ Kou i St;'-'" f • deemed unprofitable to anv 
schooL.- ''^^l-v^f.jg, c- 208.''hers^^y: Laws 1^95 "^^^ " ' 

• ■^'^'^ s, . cor^^'f.^^Oti; yt,- that a teuei,;/^ - • ^ because unfit 

^n?^^ ^S^'^/f '^^^ sudrdismission, but no 

longer.': Shall ,5, .22s - ..prC- 

■ It is ,^J^'^ ' feF^f^^^^^^^i tV '>ers g^"".^«d to to^„,,„^n,ittees to dismiss • 

''''"^'^^ hi"'^ bV '^'''''''l'^^''€cs '"^="ded to be restricted to those 
from li^'^'red ^ specifier "J mitte'^^^^iutes. ^0 

'■^ lL'° ^J' school comnii^^ ^ town.s' and of the 

'° Jfr. 4 V"''^^ 4''' 01''' 98 NH- 64, 66; Home v. 

. ^ • ' ^% N -H • 4 1 , • See ^ .uthoruy ' ^8 N ^.^^.^^ ^ 

'''''''^ ^^"''"■Id "'^it.H'" th*^ ^''""n- P^^vio^^numerated by prior 
statutes.'^'^fnu^J th^ ^^qui^'^to 1^ f , petn.on.by ^^f^ ,^,,s and notice and 

^^^^^ rr^""' -^"^ 

hear-:ng^\PO.n a ^ch^^ hers >^ fou^d then, to ie -unsuitable or in- 
''T'^r^':^'' T'"^^^ t " a^^ '^f hTJ'^^^o at the teachers- term 

lV-W« pf^'T'^'^^ r^'' 'fp^'^^'"^ '" '^^'^A 189- 1 3 ^14 tqok their pre- 
l^s'l ^ ^^^rf^^'^^'ra? -^aineVunchanged although 
smce .i^";^ Law. endeni,, - 1. ^^.general ^xu,^ ^.^^ove a teacher' 

Lasv?,7f 106' ■^•■li7^o f;,ve be-^" J^harged with h<= responsibility of 
r*"^S S' '■'^^'^'"''^^^^^^^^^^ R V.89:39- Laws 19.9,. 



: ' '^ ^^ nS'^'^'^?>V^trth('");^:P^i^tion of the somewhat parallel 

,s now ft;'6fL.l3- ^« lin. ucaiJ^^ ^ "^■"'choui boards with respect to 
.^h^^ dis jf A. f teachers >u th ds_spcc,R,, ^^'^.o ,^9^,3 ^^^^^^.^ 

:5-cA„,/>^l/''^5 N.H. 4, , the gee, "warcj^, T^f^ ^g^^.i^ and the Public 
school, ^r^'^_y/^P- ^^^8. • ^W.^^^,); A.nnot. 63 A.^^^f ^4,6. The first ques- 
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Ijon transferred is answered in the affirmalLye. The plaintiffs disniissal. was a 
violation of RSA J89:j3, nol'for wapl of a hearing, but because she was dis- 
missed for a cause not specified by the statute. Sweeney v. Young, supra: Sarle 
V. School District. 32 Ariz. 96, See. Peoph v. Maxwell, 177 N.Y. 494. ~ 

. " It follows, that the district is liable under RSA 189:14 "to the extent of the 
full salary for Jhe period for which [she] was engaged.'' Home v. School 
District, supra. So far as we are aware, this provision has not been interpreted 
by ahy reported decision. Presumably it was occasioned, in part at least, by the 
fact that "the school board are trustees - not agents - of the district.'' !d.. 
412. in our opinion the words "to the extent of ' were intended to-fix the ."full 
salary" as the outside limit of recovery, rather than. to require that it measure 
the damages without regard to aggravation or mitigation thereof. See 0-Dwyer 
y. Grove Service Corp. {Sup. Ct.) 181 N.Y.S. 2d 338, 339. Cf. Morrissey v. 
floliand. 19. N.J. Super. 279 where the statute provided for recovery of "the 
*\ salary ... . for the period covered by the illegal dismissal." We hold in answer 
1 the second question transferred that the defendant is entitled to have tlie 
^.lintiffs earnings after her dismissal deducted from her full salary for the 
contract period. 47 .Anfi.. Jur. 402, "Schoi)ls," s, 1.45; 78 C.J.S.' 1 123-25, 
^ "Schools & School Districts,'' 5. 216. 

Tr\e third question trifnsferred is as follows: "Are the provisions of 
paragraph 3(e) of the teacher's contract of April 13, 1962. . . in valid because in 
conflict with RSA 'I89:14-a and 14-b"^ The contract provision referred to was 
as fQllows:V(e) That this contract may be cancelled as of June 30 of any year 
by either parV if notice in writing is given not later than April 15 of such year." 
N . RSA 189cl4-a provides , as follows: "Failure to be renominated or 
reelected. Anyueacher who has a professional standards certificate from the 
. state board of education and who has taught for one.or more years in the^ame 
school district shafl be notified in writing on or before March 15 if he is not to 
be renominated or \eelected. Any such teacher who-has taught Tor three or 
more years in the same school district and who has been so notified may re^* 
quest in writing withinVive dayi$ of receipt of said notice a hearing before the 
school board and may\^^in said request ask for reasons for failure_tq be/* 
renominated or reelected, NThe school board, upon receipt of said request, sh£|ll 
pfovide for a hearing on thVrequest to be held within fiftee^days. The school 
board shall issue its 'decisionvin writing within fifteen days of the cl6se of.the 
hearing." RSA 1*89: 1 4-b . provides for a review of such a decision by the State 
Board of Education, whose decision shall be "final andbinding upon both par- 
• nies;" Laws 1957, r. 285, s. 1 

, These provision^* resulted fro\n a 'bill which was amended in both House 
and Senate before passage, and was\described in the Senate as a "rewritten bill 
... not so far reaching as the original bill to which there was great opposition 
. by school-board. members and citizens^" As then described, the "new versjon" 
attempted to "give a^certified teacher wlmse contract js not to be renewed . *. . a 
fair hearing. We. believe that this is kVair arrangement for protecting the 
teacher and to.'* avoidingSnTringement of tfie rights of the school board." Jour- 



nal off ihe Senate (1957) 688, 689. The bill was ihere^ifler furlher amended lo 
provide for review hy ihe Stale Board. W., 1055. ^ ^ 

Wg^think that the inconsistencies between the contract provision and the 
statute are more fundamental than the mere discrepancy in the date of the re- 
quired notice. The 1957 legislation was desigiied in part to afford greater 

^security to the teacher. By enacting it, the Legislature. doubtless gave con-', 
sideratioh'to the relative bargaining positions of the parties (see Manchester v. 
Gw/W, 100.N;H. 507 (March 26. 1957)) and plainly concluded that the issue of 
renomination should not be left solely to the decisidjn of the local authorities. 

' 5. 14-b, supra. The provision of. paragraph 3(e) of tfie.contract would in effect 
permit .the defendant lo nullify the 1957 statute and cal^not be held valid. 5ar/e 
V. School District, 32 Ariz. 96. supra: Edwards, T^ie Courts, andahe Pi'blic 
Schools, supra, 478-480. Consequently the third question transferred is 
answered in the affirmative. . \ 



Remanded. 



All concurred. 



Case Number 4 

United States Court of Appeals 
For the First Circuit 

No. 7667. 

PATRICA DROWN. 
, . • PLAINTII-F. APPELLANT. 

V. 

, PORTSMOUTH SCHOOL DISTRICT, cl al.. 
DL^PRNDANTS. APPtLLl'LS. 

APPEiAL KROM THE UNITfU) STATHS DISTRICT COURT 
KOR THE DISTRICT OF NEW HAMPSHIRE ' 

Be[oTQA\dr\ch; Chief Judge, 
McEnlee and Coffin, Circuit Judges. 

' Jack B. Middletofu with >^\\om 'Peter B. Rotch and \fcLane, Carleton.Graj, Greene 
<fi Brown were on brief, for appellant. \ ' 

John C. DriscoU for appellees. _ ' ) 

Bradley F. Kidder and Mghswander. Lord, Martin KillKclley on brief for The 
New Hampshire School Boards Association, amicus curiae. ' ' 

David Rubin, Richard J. Medalie, Alvin Friedman, and Epstein. Friedman and Dun- 
can on brief for Tlie National Education Association, amicus curiae. ' 

December 18. 1970. 
/ . Coffin. Circuit Judge: Appellant, a public school teacher, brings this ac- 
tion pursuant to 42 U.S.C. § 1983 against the Portsmouth School District, the 
administrator, and the school board members of the district. iShe claims that 
appellec\s failure to offer her a teaching contract for the 1970-71 school year 
deprived her of rights guaranteed to her by the Constitution. 

Appellant was employed as a nonrtenured teacher for the 1968-69 and 

1969- 70 school years. For each year, she was employed uncler a standard one- 
year contract. Under New Hampshire law and pursuant to appellant's one- 
year contract, a non-tenured teacher may not be dismissed without cause and 
without being afforded certain procedural rights during the school year, and 
tenured teachers are entitled to similar safeguards if they are not rehired. N.H: ' 
Rev. Siat. Ann. ch. 189. § 13. But a failure to rehire a non-tenure teacher af- 
fords the teacher no rights other than to notification by March 15 of ihe school 
year. N.H. Rev. Stat. Ann. ch.'''l89. § 14-a/ ' „, 

Appellant ^yas given. timely notice that she would not be rehired for the 

1970- 71 school y^ar. She sought and was denied a list of reason.s for this deci- 
sion and a, hearing so that she might have an opportunity to challenge it. Her 
complaint, which'was dismissed .below as failing to state a cause of action, 
claims that she was not afforded due process bf the school district. She argues- 




lhal she was denied certain righls. principally ihfU ofa hearing wKjcn the school 
/district decided not lo rehire her.' . / 

Appellant's contract with appellees implies lhal the school district has vir- 
tually unlimited discretion fo rehire her or not. Sec Note, Developments in the 
Law. - Academic Freedom, 81 Harv. L. Rev. 1045. 1099-1 100 ( 1968). 

NeVerthcle^is; there is no doubt that appellant has an interest in being rehired 

sufficient to prevent the school district from not doing so for constitutionally 
impermissible reasons. Slochower v. Board of Higher Education of New York 
. City, 350 U.S. 551 (1956); Johnson v. Branch, 364 F.2d 177 (4th Cir., en banc/. 
1966). cert, ^/emwA 385 U.S. 1003 (1967); Alhaum Carey, 283 F. Supp. 3 
(E.D. N. Y. 1968) See generally, Van Alstyne. T^e'Demise of the Right-Privilege 
Distinction Jn Constitutional Z-awv 81 HaVv. L. Rev. 14.)9, 1445-58 (1968); 
Davis. The Requirement ofa Trial-Tvpe Hearing. 70 Harv. L. Rev. 193. 233-43 
(1956). But appellant makei^ no claim of any/violation of her collateral con- 
stitutional rights; she merely .says that the process by whitrh the decision rot to 
rehire her was made docs not comport /with the fundamentaP fairness 
guaranteed her by the Fourteenth Amendnient. 

Courts arc divided on the is.suc of the administrative procedural rights to 
which a non-tenured public school teacher/is entitled when, he is not rehired. 
. Some say lhal the icacher has no righl lo -Jn administrative'hearing, allhough 
he does have a legal rcm'tdy. if he was dijsmissed for cdnslilulionally imper- 
rnis.sible reasons such as ^his race or the e'xercise of Firsl Amendmenl righls. 
Freeman y. Gould Specia\ School Districjt of Lincoln County, Arkansas, 405 
F,2d 1153 (8ih C\r/\969)Mert. denied,. M U.S. 843 (1969).- Others have held 
lhal a non-lenured leacher\s enlilled lo a/ hearing even when there is noallega- ' 
lion that ihe decision nol lo\rehire was niade for constitulii^lly i^perm 
^yy^i\sQns..Orr^Triri[^^^^^ - F. Supp. - (^.D. Ohio. Aug. 3, \9ksXl-^oth v. Board 
I of RegemsT^ F. Supp. 972 (W.D. Wiic. 1970); Gouge y^. Joint School District 
i No. I, 310 F. Supp. 984 (W.D. Wisc^./l 970). Still others have taken a middle- 
cours^. rciquiring adrninislratiyV hearihgs only when there is an allegation lhal 



Along with the right .to. a 'hciiring. appellant and the National Educational Associa- . 
tion as 'Amicus Curiae. ask this cour;t to detail other safeguards to which appellant is 
entitled, including ( 1 ) the -pght to cross-examine witnesses: (2) the right to present 
both oral and written arguments; (3) the righl to retain counsel: (4) the right to a 
determination based solely <Vn legal/rules and the evidence adduced at the hearing; (5) 
the right to statement by the\^dccisi6n-maker of his. reasons and of the evidence relied 
on; (6) the !'ight^to an impartial dcfcision-maker other than the school board: (7) the 
right to a hearing on the recoAd so that a verbatim transcript can be made: and (8) the 



right to be advised of these ri 
judicial review. 




Presumably, they CWDuld also include the right' to 



For a critical.analysis of this opinion, seje Note, 44 N.Y.U. L. Rev. 836 (1969). 



a' constilutionally impermissible reason motivated the decision not to rehire. 
Ferguson Thomas: 430 F.2d 8i52 (5th Cir., 1970); Smdenuann w,. Perry, - 
F,2d - (5th Cir., Aug. 10/l970).^We are faced with this precise question for- 
the first time."* * • . 

•To determine what, if any, procedures are required when a schpol board 
decides not. to rehire a non-tenured teacher, we are required to balance the 
competing interests of the individual teacher and pfMhe school board. 
Cafeteria A Restaurant Workers Union v. McElroy. }61 U.S. 886 (1961); cf, 
Goldberg v. Keiiy. 397 U.S. 254 (1970); Van Alstyne, The Constitutional Rights 
of Teachers and ' Professors, - Duke L.J. - (.1970) (draft of article submitted by 
counsel). The school b(iLird is interested primarily in its ability to insure the 
quality of the school syitem by employing teachers .for a probationary period. 
/During this period, the toard. attempts to evaluate teaching ability to deter- 
/ mine if the teacher merits tenure. Such evaluations require judgments about 
/ many subjective factors which are difficult to document with precision, such as 
' the ability of the teacher to inspire students, his mastery of and progress in his 
subject, and his capacity to work; effectively with colleagues, supervisors, and 
parents. ' . 

The teacher, particularly one at the outset of his career, is in the position 
of having invested in preparation for a 0>areer which depends mainly on the 
willingness of public bodies to employ him. Such willingness, as the complaint 
. alleges, is seriously dissipated if no^destroyed when un early employer refuses 
. to rehireahe teacher. In the. present case the plaintiff, after four years of ap- 
parently satisfactory performance in Illinois and New Hampshire^ confronts a 
decision not to rehire her without any reason given. This effectively forecloses 
. her from attempting any self improvement, from correcting any false rumors 
and explaining any false impressions, from exposing any retributive effort in- 
fringing on.her academic freedom, and from minimizing or otherwise over- 
.^oming the.reason in her discussions with a potential future employer. 

"--.Against this background of competing interests, we assess the benefits and 
: burdens of the rights claimed by appellant. We first examine the effect on both 
'^the teacher and the. school authorities of a right to receive a detailed statement, 
of reasons for non-retention, a^ompanied by access to any teaching evalua- 



^ The Fifth Circuit distinguishes between non-tenured teachers who have an expectan- 
cy of reemployment ai^d those who do not. Those with an expectancy of reemployr 
ment are entitled to the full procedural rights of a teacherwith tenure. We are not im- 

' pressed by this distinction. Almost every teacher, arguably at least, has such a r\ expec- 
tancy, and we think a teachbr has an intercut in employment protected by the due 
process clause independent pf the existence of this quasi-contractual right. C/. birn- 
baum V. TrusseU. 371 F.2d 672 (2d Cir. 1966). . 

* We have, however, decided an analogous case, in Medoff v. Freeman, 362 F.2d 472\ 
(Ist Cir. 1966), we held no hearing was required to guarantee due proces.s to a dis- 
missed probationary government employee who had been informed of the reason-s for 

, his di.smissal. . , . . ' 



lion rcporls/ From ihc poinl of view of Ihc leachcr, such notice would give 
him ihe opportunity informally to correct a decision made ph the basis of mis- 
taken or false facts. Moreover, he might find that he had evidence thajL could 
be Used to support a claim that he was not rehired for constitutionally imper- 
missible reasons'. Even if the reasons assigned were false ones,. demonstrating 
their falsity would have probative value in a claim that the real reasons lie 
elsewhere. Additionally the teacher would have the extra benefit of knowing 
where his performance failed to live up to expectations a benent .that may 
not be constitutionally* required but* which is surely desirable. Finally, if the 
reason were to lie in a judgment that the teacher was too innovative and un- 
conventional, this very fact might be turned into a recommendation in the dyes 
of another possible employer. 

From the viewpoint of the school board, a requirement that it^slate its 
reasons for not rehiring a non-tenured teacher would impose no significant ad-: 
ministrative burden. Nor would it significantly inhibit the board in ridding 
itself of incompetent teachers. The workability of such a requirement is evident 
from the fact that several states presently require their school boards to do so. 
E.g., Wash. Rev. Code Ann. § 28.67.070 (1964).* As to access to administrative 
evaluations, we would assume that,lsince part of their objective is to help the 
teacher improve, their content is made known to the teacher as a matter of 
policy.' Access as of right has been granted in a. number of states. £.g., Conn. 
Gen, Stat. Ann. § 10- 15(a) (Supp. 1969). Finally, while access by a teacher to 
an administj-ator's frank appraisal'of his ability might lead to embarrassment 
and friction if the teacher-administrator relationship were to continue, such a 
consideration is moot when the teacher has not been rehired. The relationship 
could be further impaired only in the unlikely case that the decision not to 
rehire were reversed despite negative reports; and in such a case, the avoidance 
of an unjustified non-retention must outweigh the danger of disharmony. 



• See Frakt. Son-Temire Teachers and the Constitution.. 18 U. Kan. L. Rev. 27, 50-53 
(1969). ^ , ' 

Access to reports would seem to be a logical consequence of any right to receive a 
statement of reasons. To the extent that they are consistent with and foreshadow the 
reasons for non-retention, they both corroborate and give some depth to those 
reasons. To the extent that, as in the instant case, prioV reports do not foreshadow 
.dissatisfaction on the part of the teacher's superior's, the right to access would tend to 
restrain a board from assigning capricious reasons fop its present dissatisfaction. 

" Alaska entitles a non-tenured teacher to a statement of i-easons and a complete bill of 
particulars. Alaska Stat, 14.20.180(a) (1962). Further discu.ssions of varying state 
procedures can be found in Frakt. supra at 28-30; and Developme/i'ts In the Law - 
Academic Freedom, supra at 1091-92. ' 

■ in fact, appellant in this case has received some such reports,. possibly all that exist. 
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^ We therefore hold lhal ihe interests of the hon-tenured fiacher in knowing 
• the basis for his. non-retention ^re so substantial and that the inconvenience 
and disadvantages for a school board of supplying this information are so. 
*• slight as , to require a written explanation, in some detail, of the reasons for 
' non-retention, together with access to evaluation reports in the teacher's per-^ 
sonnci file.' • 

Appellant, however, argues further that" the right to a'statemeint of the 
reasons for not being rehired is meaningless unless the school board can be 
^ forced to prove those reasons at a, hearing. As an initial response, we note that 
Shearing is not constitutionally compelled.in all cases where individual rights 
may be impaired. ' ' . 

"The Fifth Amendment does not require a trial-type hearing jn every con- 
ceivable case of government ipipairment of private interests . . . The very 
nature of due process negates any concept of inflexible procedures univer^ 
' satly applicable to every imaginable s\iU'dUon.'\fCafetena Restaurant 
Workers Union v. McElro\\ supra at 894-95. 

It is obvious that the kind of hearing soiight by appellant, see note I, 
* supra, would involve the full trappings of counsel, cross-examination, rules of 
evidence, a verbatim record, and a decider other thiin the school board. Not 

-"'-only w-ould thTinvoking of such adjudicative apparatus be an added, expen^ive^--' 
and unfamiliar/obligation for the school district, but the veryexisl^iiGt^^ 
right of. a non-tenured teacher to such a hearing wouJdJiave^Twoside effects, 
equally'unfortunate. In the first place, adminislrnTors would be le.ssriikely to 
recommend that teachers noTbeju^htn^d"^ knew, that .such a deci.sion 
might requirejJiem-VtrgarlTfoi^^ time, expense, and often the personal dis- 

^^^^^eamforroTal^H ^ In such circumstances, the school board is more 

likely to tolerate incompetent teachers. At the .same time, administrators 
.would, to avoid ihe.se difficulties in the future, follow a counsel of over-caution 
in Iheir hiring practices. The jnno);ative teacher would have a more difficult 
time findijl^employmcnt if .school districts fear they cannot afford to take a 
chance on him. And the schools would be left with a teaching force of 
homogenized mediocrities. ' 

Such risks and burdens for the .school board might be tolerable if thcright 
to a hearing gave promise of high and unique usefulness in safeguarding the 
protectible interests of the non-tenured teacher. We therefore inquire as to the 



A similar result, in a different employment situation, was reached in Olsj)n ^\Regents 
of the University of Minnesota. 10\ F. Supp. 1356 (D; Minn. 1969). ;, ' 
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naliire of these inletesis and ihe exlenl lo which ihey would be served by a 
hearing.'' 

One interest might well be the opportunity for a probationary teilcherin 
the system to explain his teaching, philosophy and methods, which may be at 
odds with those of his supervisor. But in the light of the school board's wide 
dischJtion, and its prerogative to be shbrt-sighted .and narrow-minded, a'hear- 
ing would not be likely to settle the clash of the value judgments any more 
effectively than informal discussions - assuming, of course, that the teucher is 
aware of the objections, as he would be if detailed notice is given. A second in- 
terest may lie in identifying factually incorrect reasons for non-felention. Once 
again, if the teacher'is made aware of the reasons, and if the school board is 
acting in good faith, the machinery of" a hearing would not appear to be 
necessary to clear up the misunderstanding. 

There remain the teacher's interest in protecting his constitutional rights, 
such as free speegh, and in protecting himself against a_dcdsion..made-in-bad"' 
faith. It is noljjasjJi>r_us_to4>elieve-thatTn^ number of decisions no.t 

toTelimrnon-tenured teachers rest on either ^ound. In any c^se, the teacher 
asserting "4 "constitutional right has guaranteed access to the federal courts. 
While an administrative hearing may help the teacher by way of flushing up 
constitutionally impermissible reasons, the chief beneficiaries are the school 
board itself, which can only profit from reviewing a decision before being sub- 
ject to possible liability, and the courts, which do not seek unnecessary 
litigation.'" From the. teacher's point of view, there is little reason for him to 
p-refer the prospect of two full scale constJuyiojial-p^ one 
could suffice. As to the leiiahtrrs"'mtc''est *n guarding against bad faith 
decisions, we firsljib«er\7eThatras w6 have noted, the requirement that detailed • ' 
reason^J)4^-rn>sTgn^ is some hindrance to a board r,o motivated. Secondly, bad 
■ffXttnvn'dy rise to a constitutional level, in which case the federal, courts are 
available, or, it not of this magnitude, it may be subject* to j .Uate court remedy, 
in tort. See.W. ?xos^tx. Handbook of the Law of Torts, ^\26, at 1015-16 (3d ed. 
i964)^(. Moreover, an absolute'''^safeguard against the possibility of covcjtb^--^. 

' \ ■ ■ • / r' 

NVe note, preliniinarily; thai in any such Clearing the burden^of per.su vision, because of . 
the .subjective faetors on whicb-M Schpo! board may legitimately base its decision on 
'rehiring, would rest on the teacher. For example, testimony concerning a teacher's 
failure lo communicale'enlhusiasm to his students would have tOybe conclusory in 
nature '"He was, or was not inspiring'*.. Even wcrb we to require thai appell-int be 
given an administrative hearing, we think thai she would have »c bear the Surden of 
> persuading* the decision-maker that decision not to rehire her was an incorrect \ 
one; our research reveals no authorities who argue that the school board should bc'at 
the burden of proving ts' decision correct. See. e.g.. Developments in the Law — 
Academic Frnd.-m. supra at 1092; Note, 44 N.Y.U.L. Rev. 836, 842-43 (1969). ' 

"* We therefore normally require resort to available acjmihistrative hearing prior to in- ,. ' 
itiation of a section 1983 action.. 5ee ^Dun'iam y. Crosby. — F.2d n. 2 (1st Cir., 
decided this date). 



faitH would involve school boards delegating crucial rehiring decisions to third 
parties ~ a resolution which would spawn a host of other problems not the 
least of which would be the erosion of the educational policy function of . 
school boards. On balance, we conclude thai the residual possibility of 
decisions made in bad faith concerning non-tenured, teachers (Joes not justify 
the judicial' imposition on the public school systems of the nation^ of ad- 
judicative hearing' procedures.*'; 

We recognize that there may, under oiir solution, be rare instances where, 
an improptjriy dismissed teacher would not be adequately protected. We wish 
to stress, however, that our decision here is limited to the case of a non-tenured 
ieachcr whose contract is not renewed during a probationary period. Non- 
Icnured teachers are made aware that they fiave no right to reemployment by 
their employment contracts which run for onjy one year and which entitle 
ihem to a* hearing only if they are dismissed during the course of the year.'' 
While it is true that the effect of a decision not I'o rehire may be thesame as dis- 
missal, the teachers have made a contract N^ich entitles them to procedural 
.rights only when they are dismissed. Teachers are not powerless to thange the 
terms of their contracts; the procedural rights of non-tenured teachers who are 
not rehired vary widely from stale to state. See Developments in (he Law - 
Academic Freedonu supra at 1.091-92. Non-tenured teachers who do not like 



" In Roth V. Board of Regents, supra, cited with approvaf by appellant, the court .stated 
"[I]t is reasonable that there be available a very wide spectrum of rea.sojis. . somesub- 
tle and difficult to articulate and to demon.stratc, for deciding not to. retain a new- 
comer. . 310 F. Supp.. at 978. We find it difficult to believe that the scrutiny by ^ 
cither an admini.strativc or a judicial hearing of a decision made on .such nebulous 
"but admittedly valid grounds would afford a teacher meaningful protection from ar- 
bitrary decisions. 

Similarly, we think a requirement that a teacher be afforded an admini.strative hear-^ • 
ing if he makes a constitutional claim or a claim of an actionable wrong,-.«'e Sinder-. 
mann v. Pe'rr\\ supra, offers the teacher little more protection than the .status quo. 
Presently, the teacher can make such a claim in the courts, a forum undoubtedly 
more suited to evaluating them. 

Although the requirement that non-tenured. teachers be notified by March 15 if they 
. . are not to be reemployed may be interpreted as giving the teacher a right to a con-^ 
tinuing contract unless notified, the primary right is to notice, not to continued 
employment. Without a fixed date by which notice must be given. New Hampshire 
teachers might not have tirhe to search for another job if they were not rehired: To 
compel school di.stricts to notify teachers in time, the.districts are required to offer a 
contract If they fail to give timely notice. Thus, while non-tenured teachers have a 
• right to notice, they have no right to be rehired except to enforce the notice re- 
quirements, t I • . ' ' 



the terms of New Manip.shirc\s contracts can cilh,cr bargain to change them' ' i 
can seek employment in states where the terms are different. Thus, in balari 
cing the interests of the school board and the teacher* we must remember tha 
the teachers have agreed to the procedural scheme and that teachers are not 
. powerless to alter the scheme or llnd employment under a different scheme, 

Under the circumstances, we hold that a hearing is not required and that^ 
the interests of society, in prompting a better school system, and in protecting 
the rights of the irtdivjdual, are best served by the solution we put forth. Since, 
however, this solution is novel, the defendant cannot in fairness be subjected to 
the sanqtions which ordinarily accompany the violation of pre-existing law, C/ 
Great Northern R\\ v. Sunburst Oil A Rejtning G>., 287 U.S. 358 (1932). We 
apply the rule developed in this opinion to the appellant, in the event that the 
court finds that no such reasons have been given, by assuring her of. a 
forthcoming communication of the reasons for her non'retention, We will app* 
ly the rule in the future only to those cases where a decision not to rehire is 
made sub.sequent to the date of this opinion. It, also follows that appellant's 
claim for damages must be denied. / • 

The judgment is reversed and the cause remanded for further proceedings 
consistent with this opinion. ' • . 



Since the provisions of New Hampshire's contracts are determinfd By law, this is not 
a normal collective bargaining situation, but to say that teachers cannot bargain to, 
alter laws that affect the terms and conditions of their employment would require the 
cQurt to shut its eyes to what has happened in the past few years in bargaining 
between public employees and their employers. See generally, WellingtorTi Winter, 
The Limits of Collective Bargaining in Public Employment .IS Yale L. J. 1 107 (1969). 
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Case Number 5 



.Hriv/prvpami hy liruiilvy Kidder, h'ufuirc and included with his kind permission, JiM, 

STATE OF NEW HAMPSHIRE 
Rockingham SUPREME COURT Superior Court 

RICHARD L.STONHMAN 

ff ' . - 

TAMWORTH SCHOOL DISTRICT cl ills 

31 Miiy 19,74 ' . 

FACTS: 

1. The plainliff. was a leaching principal in ihc Taniworlh School 
Dislricl, 

2. :, 'In early March, 1973, ihe supcrinlendenl of schools recommended lo 
Ihe school board lhal Ihe plainliff be reemployed for Ihe 1973-1974 school 
year. 

' 3.~--Oa March 12, 1973, ihe Tamworlh School Board mel in closed ses- 
sion withoul. giving public. nolice. 

4. The Tamworlh School Board volcd 2 lo 1 lo lerminalc ihc plaintiffs 
conlracim ihe- end of Ihe school year. 

< 5. On 13 March 1973 ihc superinicndeni advised ihe plainliff >y Idler 
lhal his conlracl would nol be renewed for Ihe following year. 

ISSUE: 

WHETHER THE FAILURE OE THE TAMWORTH SCHOOL* 
BOARD TO PROVIDE NOTICE OF A MEETING AT WHICH IT' 
VOTED NOT TO RENEW THE PLAINTIFF'S CONTRACT AS 
TEACHING PRINCIPALHMOLATED RSA CHAPTER 91-A (Supp 
I973).S0 AS TO INVALIDATE THE VOTE? 

HbLDINGl 

Yes. . ■ . , .... 

RATIONALE: i . 

1. :.RSA 91-A:2 (Supp 1973) requires lhal a nolice of ihe lime and place 
of the mcclings of a .school board mvsl be posled in iwo appropriate public 
places or primed in a newspaper of general circulation at least 24 hours prior 
lo such meeting. 

2. Only executive -sessions and several specifically enumerated 
proceedings* are exempt from this requirement. . . • 

3. There is no question that a final vpte was taken by the school board 
on March 12, 1973, in: reference to the non-renewal of the plaintiffs conlracl, 
that the meeting cannot be classified ^s an executive session. 



' '4. KSA Chapter 91-A (Siipp 1^)73) places the burden on the government 
, lo mak*; its proceedings public. , ' ' ^ 

5, Where the government has failed to comply with its duties under KSA 
Chapter <M-A (Supp 1073). it must run the risk that its action will be in- 
validated. 

6. As the plainlilT was a controversiai ngure, it is apparent that an open 
meeting should have been held as a safeguard agajnst improper official con- 
duel. 



Case Number 6 



Grafton 
No. ()%A 
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DONALD W. HA WTIIOKNI! 

.' . ' v,v, 

THi: DRliSDI-N SCHOOL DISTRICT 
August LS, 1974 ■, ' 

1 I ' ' ' ' 

Baker i« I'anf ;iiui /.(iitrcwcc ,-1 . SHI.w by brici', fur ihc pliiinlilT, 
Sifhhm it liradlvy iSfr. IhmUl. HnulU-y oriilly* I'or. llic dd'cndtinl. 

GRIFFITH. J, The sole issue to be determined in this case arising from 
a petition for declaratory judgment and injunction is whether RSA Ch, 43 
hearing disciualification standards apply to school boards at tenured teacher 
nonrenomination hearings conductc<? pursuant to l^SA 189: 14-a. The Trial 
Court (Mtiilavev. J.) reserved and transfeired the foregoing question without 
ruling. This case was argued together with Farrvlly v. Timherlanv Reg. School 
DIsl. (decided today), which involved the same issue raised here. Counsel for 
the' plaintiff deferred to Attorney Middleton whose oral argument in the 
farrt'/Zv' case supports plaintiffs positi9n here. 

Plaintiff. Donald W. Hawthorne, is a certified industrial arts and social 
studies tciicher who has been employed by defendant. -The Dresden 
.School District, since September. 1964, The Dresden Board of School Direc- 
tors voted to eliminate plaintiffs position as Audio-Visual Director of the 
Hanover Junioij.-Senior High School. and the 1974-75 approved school budget 
provides no funds for that position. Since there were no other available 
positions in plaintiffs department. Raymond (/. Edwards. Superintendent ol 
the Dresden School District .sent him written notification on March 1. 1974. in 
compliance with RSA 189: 14-a, that he had not been renominated for the com- 
ing school year. After receiving ,the superintendent's letter on /March 4. 1974. 
plaintiff seasonably notified defendant that he intended to exercise his right as 
a' tenured teacher to a hearing before the school board under RSA l«9:14-a. 
Plaintiff was duly notified that a hearing had been scheduled for April 5..1 ;74. 

On March 27, 1974, plaintiff wrote defendant advising it that those 
members of the school board who had participated in the decision to.eliminate 
his position were disqualified under the provisions of RSA 43:5 and 6 from ac- 
ting as decisionriiakers at the nonrenomination hearing. RSA 43:6 provides in 
pertinent part: "No selectman, or other officer shall act. in the decision. of any 
such case who would be disqualified to sit as a juror ... in the trial of a civil, 
action in which any of the parties interested in such case was a party." Defen- 
dant expressed the opinion that RSA ch. 43 does not govern RSA 189: 14-a 
hearings and refused to agree to plaintiffs request to continue the April 5, 1 974 ^ 
hearing Until the issue otthe applicability of 'RSA 43:6 could be determined. 



Hd'orc iransrcrrinfi (he case U) (his court the trial court enjoined ilcfciulant 
from holding the schcilulcd hearing until the issue couUI he determined, 

Based on our decision todi/y in Farnflly v, TimbvrUuw He^, School i)L\t,, 
wc hold that KSA ch. 43 docs not govern RSA 189: U-a hearings and therefore 
Mhat statute provides no basis for disqualilication of those members of the 
school board who participateil in the decision to eliminate plaintiffs teaching 
position. 



Petition dismissed. 



GKIMIiS. J., did not sit; ihe others concurred. 



/ 
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Case Number 7 



Rockiiifiihuni 
No. ()%} 

i lilJ.I'N I'ARIUilJ.Y (/. 

TIMHIiRI.ANh: RIXilONAI. SCIIOOI. DISI RK "I (/. 
Au^usl 15. 1974 

\ft l.uni\ (iraf. (irvvn Hrowv, Jack II MiddU'ion ami HrUK'V M' Mmlv ( \fr. 
Middlvmn urally) lor ihc plainiilTs. , ^ 

.SVm/r /.rv//(' (Mr. Lewis I'. Soiilc orallv) l\)r ihc dc1\iiulanis. 

Mi^kswiifulvr, Lord, \fariin i( KdlKvlU'V inul Hradlcy /' A'/i/</<;r f A/r, AV(/</<t orally i 
for ihc New Hampshire School l^)ards /Xssocialion as amicus curiae. 

(iRII'l-rrH. J Xhi.s is a pclilion for dcdaralury jutlgmcnl and injunc- 
live relief brought by lillen l-arrelly and other striking tenured teachers against 
the Timberlanc Regional District School Board as a result of a vote by the 
defendant board, after a hearing conducted pursuant to RSA 189:l4-a. not to 
renew the contracts of the plaintiffs for the 1974-75 school year. A hearing was 
held before a Master (l.eonord C. Uanlwick. ti.squire) who made findings of 
fact and recommended that plaintiffs* request for an injunction be denied. 
After approval of the master's report by the Trial Court (Morris. }.), plaintiffs 
excepted to the' order and filed motions to set it aside and to supplement the 
record. A hearing was held on their motions before the master who 
cecommended that they be denied. The trial court approved the master's 
recommendation, denied plaintiff.s' motions and reserved and transferred all 
questions of law raised by their exceptions. 

This case arises from the continuing contract dispute and strike with 
which this court dealt in Timberlane Reg. School Dist. v.v, Tlmhvrldnv Reg. 
Educ. A.ss'n., 114 N.H.."317 A, 2d 555 (1^)74) and in Timberlane Reg: Educ. 
Assth V. Crompton, 114 N.H;. 319 A. 2d 632 (1974). In the first Timberlane 
decision we upheld the recommendation of the master and the trial court's ap- 
proval of that recommendation not to issue an injunction against the striking 
Timberlane teachers. In the second Timberl'me ca.se wc held under RSA ch. 
91-A (the '^Right to Know" law) that the striking teachers. as citizens, had a 
right to the disclosure 'of the names and addre<ises of the substitute teachers 
who were replacing them during the strike. 

\ On March 13. 1974. the ,school superintendent pursuant to RSA IH9:14-a 
notified the striking teachers by mail that they had not been rcnomijiated to 
po.^^tions in ihe'Tim'berlane Regional School District. Under the same section 
Lcnured teachers are entitled to request a hearing before the school board as , 
weir as the reasons for the superintendent's failure to renomin^ate them. The 
tenured teachers did request a hearing and a list of reason.s for their not being 
renominated. On March 22'. 1974. the superintendent informjid the teachers by 



mail tluil a Iiciirin^ hdora.llH*. hoarti lunl hccn schcJiilcJ Wh March 2S, P^74, 
aiui lisicil the lolhuvtiif;, as hjs reason fur faiha}^ U) rcnoniinalc them: faihirc to 
carry oiW ihcir teaching rv'sp'MiMhihtics; I'aihiru to report to carry out their 
teaehintt ihities; participalin^ m a strike; aiul breach i^fconltaet hy faihii^i to 
repi)ft to work. 

;()M ^larch 2S. a hcariiif^ was hehl hefore the school bi^ard. The 

tea/hers were re[)rcscMie',l bs their chosen counsel anil niiieh ot" the hcaruiji 
Ci^^sisteil oT examination of the school superinteiuleni by him, While (he 
teilchcrs wlmc personally ^i^en an i>pportimity to brin^^ to tne board's attention 
any matters which the^ eoiisiilcreil relevant. Ihcy chose to leave the prcseiita- 
linn of Ihcir case to their attt>rncy. The bi)ard reached no decision at the March 
2k hearini:. mcetinjz aj^ain on April 4. I<n4. AtNhat meeting counsel foi tlie 
yeachers notified the board by letter that it was disqualified from acting i)n the 
i»uperintendeiu\ failure to rcnoininale them. The board disrcfiarded that asser- 
tion and i\\ iiiianiinous vote, fouml the following facts: (I) die teachers were 
under contcact with the Timberlane District; (2) they did hot report to wurk^ 
between l ebruary 27. and March 12. P)74; (3) they did not offer any valid 
reason for their al)scnce iluring that lime; (4) they were given full opportunity 
to explain why they did not return to work. Lastly, on the basis of the foregiv 
ing facts the board carried a motion io sustain the superinleiidenrs recomnien- 
dalioh by a vote of 7 to 2, 

The Ursl^iiucslion for our ileterminalion is whether the master erred in 
finding that the plaintiffs had waived their right to a hearing in accordance 
with kSA ch. 43 by failing to seastinably object to the school board's silting in 
judgment at the hearing. The master found in this regard*lhal the school board 
was disiiualitled under KS.A ch. 43 from silling at the contract non-renewal, 
hearing (KSA IH^^:l4-a). because under KSA 43:6 an officer who would not 

—htivc tjuidined as a juror in a "civil action ni which unNLoQhc.purties inlereslcd 
in such ease was a party" is distjualified from silling at such a hearing. The 
master concluded, however, that the "mere fact of disqualification does not 
void the decision of the board" because their decision is merely voidable until 
properly challenged, and the plaintiffs' failure to seasonably object to the 
board's silting at the hearing constituted a waiver of their right to object. 

Since in our opinion RSA ch. 43 does not apply to a hearing under RSA 
rx*):l4-a, it is unnecessary for us to delerinine whether the master was correct 
in finding that the plaintiffs had waived their right to object to the school 
board's acting at the hearing. The hearing provisiojis under RSA i89;14-a arc 
independent of the provisions of RSA ch. 43. since the latter statute is essen- 
tially the sanie as G.S. ch. 223 which was in existence in 1867 and the former 
was not enacted into law- until 1957 (Laws 1957. 285:1). It cannot be 
reasonably* argued that the legislature intended the provisions of RSA ch. 43 to 
apply to RSA !S9:14-a hearings. Neither the legislative history of RSA 189:14- • 
a (see N.LL S. Jour. 688-89 (June 1 1. 1957)) nor the. decisions construing that 

^"section have ever made reference to RSA ch. 43. See Plymouth School Dist. v. 
Bcl, ofEchu\, II 2 N.H . 74. 289. A .2d 73 ( 1972): Spencer w Laconia School 

.Disi...Wl N.H. 125. 218 A.2d (1966): "It-is a well, established principle of 
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slalulory construction that a long-standing practical and plausible interpreta- 
tion given a statute.of doubtful meaning by those responsible for its implemen- 
tation -without any interference by the Legislature is evideAce thai such a con- 
struction conforms to the. legislative intent/* New Hampshire Retail Grocers 
Ass'n. v. State-Tax Comm'n:. 1 13 N.H., 309 A.2d 890. 892 (1973), To construe 
the strict judicial trial-like standards of RSA ch, 43 as applicable to either^the 
hearing provisions of RSA 189:14-a or b would be to disregard the obvious in- 
tent of the legislature in providing an exclusive and independent' statutory 
framework for teacher nonrenomination proceedings complete with hearings, 
at both local and state levels. Spencer v. Laconia School Pist.,}\01 N.H. 125, 
130, 218 A.2d 437, 441 (1966). The passage of such a complete statutory 
scheme "is a legislative declaration that whatever is embraced in the new law 
(RSA 189:14-a and b) shall prevail, and whatever is excluded (RSA ch. 43) is 
discardca," Tilton v, Sanbornum, 78 N.hf-389; 394, 100 A;. 981, 983 (1917). 
Clearly no 'school board would be qualified to act as decisionmaker under 
RSA M89:14-a if the 'standards ..of RSA ch. 43 were appl' d and the decision 
would thUs 'be surrendered . to a body less familiar with relevant con- 
siderations and not responsible under state and local law for making these 
decisions." Board-of Educ. of Town ofGroton, 473 F.2d 988, 993 (2d 

Cir. 1973). . . / . \ ' ^ 

While for reasons hereinafter staled we do not fjnd that plaintiffs as 
tenured teachers were entitled to the benefits .of RSA 1^89:J4-a, it does not 
appear from the facts of this case that they were cjenied tiue^Drocess at the hear- 
ing they received. The; master found and the record indicale^that ihey were ac- 
corded a fuT fair hearing with an opportunity, to cross-examine witnesses 
who appeared against them. Plaintiffs* assertion that they were denied due 
process because the school, board's prior involvement in the case rendered it 
impossible for them to act as an. impartial decisionmaking body, is unsup- 
ported by any showing of actual bias or "prejudice arid it is well established that 
prior involvement in itself is not a sufficient ground to bar a statutory ad- 
ministrative body from acting as decisionmaker at an otherwis.e full and fair 
hearing. Quinn v. Concord, 108 N.H. 242, 244-45, 233 A.2d 106\^108 (1967); 
N.H. Milk Dealers' Ass'n. v. Milk'Control Board, 107 N.H. 335, 338-39, 222 
A. 2d 194, \9H\9(i6)\Poldbergv^. Kelly, 397 U.S. 254, 271 (1970); Wilson v. Lin- 
coln Redevelopment Corp.. 488 F.2d 339. 342 (8th Cir. 1973); Simardv. Board of 
Educ. of (he Town of Grot on, 473 F.2d 988, 993 (2d Cir. 1973). 

The parties and the master presumed in this case that plaintiffs had re- ( 
tained their tenured status and so were entitled to the benefits of RSA 189: 14- 
a. If this were a strike arisirig out of an ordinary labor dispute the master; 
would be correct in holding by inference thai, the plaintiffs had not lost their I 
status as employees ari'd were therefore'entitled to benefits of their employment j 
provided by statute. NL'RB v. Fleetwood Trailer Co.. fnd^, 389 U.S 375 (J967), | 
•29 U.S.C.A. S 152(3) (1973). However their -ontinued status i.. Jr'^frhers was ; 
not guaranteed during the strike if the strike were illegal (wjfr Workers i', 
Wiscoh.sin Bd., 336 U.S. 245 (1949» or in violation of an employmca; (^ontract. 
NLRBv. Sands Mfg. Co.. 306 U.S. 332 (1939). / 



Timberlane Reg. School} Dist. V. Ttmberlane Regional Educ. Ass'n., 114 
N.Hm 317 A.2d 555 (1974) didjiol declare a strike by public employees legal. 
Rather il reafnrmed the rulirig in Manchester v. Guild, 100 N.H. 507, 131 A.2d 
59 (1957) and noted that in nost jurisdictions a strike by public employees is^: 
prohibited either by statute.cir by judicial decision. Annot., 37 A .L.R. 3d 1 147- 
SS 2, 3, (1971, Supp. 1973); 3lA'C. Antieku, Local Government Law S 30 cA5/. 
at 30C-44 (1970): 16 E. McQuillin, Municipal Corporations S 46. 13, at 704 (3d ' 
ed. rev. 1972). ''It is not a/proper judicial function to make policy judgments as 
to the merits of providing public employees vyithy the right to strike or pf 
de^loping alternative proce>ses such as compulsory mediation or arbitration 
to rbsolve government labo' disputes : . . (citations omitted).,; This decision 
must be made bythe legislature." Timberlane Reg. School Dist. v, Timberlane 
Reg. Ed. Ass n., N.H., 317 k.2d 555, 557-58 (1974), Dover,,v. Int'l. Ass'n. of 
Firefighters. Local 1 3 12, (decided July 19, 1974). When the plaintiffs elected to 
engage in an illegal strike th^ defendant was notj required to continue to treat 
them as employees and accord (hem the right of tenured teachers. National Ed. 
A.ss'n., Inc. v. Lee Cty. Bd. of Public Iristr., 467 F.2d 447 (5th Cir. 1972); Miller 
V. Noe, 432 S.W. 2d 818 (Ky . 1968); Miller v. Board of Eduji\ of Jefferson Cty. 
Kentucky, 452 F.2d 894 (6th Cir. 1971). 

In Manchester v. Guild, 100 N.H. 507, 131 A.2d 59 (19/57) the relevance of 
the individual teaching contracts to the legality of tjhe strike* was noted. The 
plaintiffs in this case .struck during the term of thei'r enVployment contracts, . 
thereby breaking and' aban Joning their contracts. The /statutory safeguards 
provided by RSA ch. 189 wsre intended to protect tenu/ed teachers from.ar- 
biti'atry or unreasonable actions of school authorities while the teachers are un- 
der contract. WV.//.5. Journal 688-89 (June 11, 1957). these provisions, 
however, cannot be read to i he exclusion of the ordina/y rules of contract law, 
which are also applicable io contracts between teac-/ers and school boards. 
Edgecomb v. Traverse City School Di.st. .341 Mich. lOft l 16. 67 N.W. 2d 87, 91 
(1954); 3A C. Antieau, Lor/d\ Government L^w .IOc.14, at 30c-42 (1970). 
rWhether the plaintiffs' voluntary cessation of their tjiaching duties is referred 
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to as a strike, a walk-out or a de facto resignation, 
they left their teaching posts on February 27. 1974 
exi^re.ssed no willingness to return when the district 
that they would be renominated if they did so. Undt; 
actions of the plaintiffs justified the school board in 
the plaintiffs qs terminated through abandonment, 
of a wrong for breach of a :ontract ■ . . should not Ikeek to hold his counter- 
promisor liable.** 6S. Williston, Contracts S 813, at5,\6(3ded. 1962); Larosev. 



the record indicates that, 
l/iave not yet returned and 
superintendent indicated 
r these circumstances the 
I'iewing its contracts with 
ne who is himself guilty 



77 A. 297. 299 (1935): \akober v. E.M. Loew's 
I. 104. 265 A.2d 429 (1970);\y^^ Restatement (Se- 



cond) of Contracts S 266. at ^7 (Tent. Draft No. 8. 1973 
plaintiffs retained "an object 



It cannot be said that 
ve expectancy of reemployment'' {National Educ. . 
: Ass:n., Inc. v. Lee Cty. Bd. df Pub. Instr., 467 F.2d 447l 452 (5th Cir. 1972): 
Ferguson v. Thomas 430 F.2d 852 (5th Cir. 1 970)), and the>\ have thereby placed 
themselves in the same positii)n as untenured teachers wht\ may be discharged 



•witKoul a hearing^fioifrc/ of Regents, Roth. 408 U.S. 564; 567 (1972); see 
Fletcher v. Civil Serv. Comm'n. of City of Waukegan, 6 111. App. 3d:593, 286 
N.E. 2d 130 (1972); United Red* n. of Postal Clerks v. Blount, 325 F. Siipp. .879* 
(D.D.C. 19m \.; ^; ' 

>y , Petition denied, 

GRIMESv.J., did rtol sit; the others concurred. 
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DONALD R. CHASE ' 

FALL MOUNTAIN REGIONAL SCHOOL 
\ DISTRICT et ai 

■ - \ Giv. A. No. 3112. ■■ 

United Stales Dislricl Court, 

b. New Hampshire. . 
July 28, 1971. 

Action by nontenured teacher against school district alleging that failure 
to renew his contract was a denial of his constitutional rights.. The DistVict 
■ Cpurl, Bownes. J., held that dismissal of nontenured teacher on basis of 
invesligaled complaints and unverified rumors, and aldmission by authoriii^s 
of school district that their decision 'to dismiss did not depend upon the truiih 
or falseness of the complaints and rumors, 'was patently unjust, arbitrary, 
. capricious, and a violation of, due process in relation to teacher who had beei 
chief negotiator of teachers' association. , 
Judgment for plaintiff. /" 

\ 1. Constitutional Law - 318 

\ School board which dismissed nontenured teacher did not violate 
^procedural due process by failing to give teacher either a hearing or reasons for 
the decision not to renew his contract where the decision not to- rehire teacher 
wp made in March, 1970, and where decision of Court of Appeals in Drown 
case holding that a teacher has a right to be given reasons for the decision hot 
to renew his conti-LiCl' would only be applied to those cases where the decision 
not to rehire was made subsequent to date of the opinion, which case was 
decided in December, 1970. 

2, Schools and School Districts - 133.15 

A \ nontenured teacher is protected frorn arbitrary, discrirninatory, or 
capricious nonrenewal of his contract: 

3, Constitutional Law - 82 

When the ability to pursue a profession and reputation are involved, fun- 
Jdamenlal constitutional rights-are to be strictly protected to prevent arbitrary 
. state action. , 

4, Constitutional La\y, - 318 

Dismissal or noritenui'ed teacher on basis of uninvestigated complaints 
and unverified rumors, and admission^by authorities of school district that 
their decision to dismiss did not depend upon the truth or falseness of the com- 
plaints and rumors, was patently unjust, arbitrary, capricious, and a violation 
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of due process in relation to teacher who had been chief negotiatd^of teachers' 
association. U.S. C.A.'Con.st. Amends." I, 14. 

5/ Schools and School Districts - 142 

Common^law.immunity did not* apply in favor of school district, as far as 
equitable prayer for relief was concerned in action against it by nontenured 
teacher who had been discharged, where assuming that good faith prevented 
-imposition of compensatory damage^ for back pay, evidence required a priding 
that school district did not act iii good faith. 

6. Schools and School Districts - 142 

Where uncontroverted testirnony of nontenured teacher who. was im- 
properly discharged was. that his salary would have been $7,650 for the school • 
year 1970-71, and that he lost at least one-third of his salary as a result of beipg 
unemployed, damages-df $2,550 would be awarded; 'and wages earned by . 
teacher as a short order cook for two weeks in^the summer would not be 
deducted since there was no evidence that summer employment was prohibited 
by school district. ; • . 

Jack B. Middleton, Peter B. Rotch, McUane, Carlton, Graf, Greene & 
Brown, Manchester, N.H., for plaintiff. 

John J. Zimmerman, Faulkner, Plaut, Hanna & Zimmerman, Keene, 
N.H.,- for defendants. • 

, . OPINION 

BOWNES, District' Judge. ' . 

Donald R. Chase brought this action relying on 42 U.S.C. § 1983 (196.4) 
against the Fall. Mountain Regional School District, and individually against 
the superintendent;- assistant superintendent, and. members of the School 
Board. Plaintiff alleges that the failure of the School District to renew his con- 
tract for the 1970-1971 school year. is: (l).a denial of his constitutional rights 
of freedom of speech and association because the decision of the defendants 
was based in whole or in part on his activities as a negotiator for the Teachers' 
Union; and (2) "a denial of his Fourteenth Amendment right of due process of 
law in that the. action of the School Board was arbitrary, discriminatory, and 
capricious,* Jurisdiction is based on 28 U.S.C. § 1 343(3).' The case was tried^ 
without a jury. ■ - / 

/ . 

FINDINGS OF FACT / ' 

On March 3, 1970, the School Board of the Fall Mountain/Regional 
District, on recommendation of Stanley Tufts, Superintendent c^flhe School 
District, voted 5-2 not to, renew plaintiffs- teaching contract. Xo ascertain the 
reasons that brought about this vote, a detailed examination/6f the facts is re- 
quired. At the outset, it should be made clear that the evidence discloses, the 
defendants coficede, and I find that the plaintiff is a \yell qualified, conscien- 
tious, an^^ry competent teacher. He developed a program of library training 



as oarl of his freshman Fnglish 'classes which is slill used today and was" 
developing a new. course ;n Journalism before his conlracl was nol renewed. 
The faefe. present a distressi'v;: •"vample of how a compeienL innovative, and 
outspokc.i leather can hav^ his ei>tire career effectively blighted by a school 
superintendent's and school board's blatant disregard of his rights and of the 
nriost eleracntal concepts of jifStice and fair pla^. 

Upon his graduation from Plymouth State College, the ph^intiff received a 
prOi'eti.sior'al standards t'oaohing certificate from the State of New Hampshire. 
He t iught English at Towie High School in Mewport, New Hampshire", from 
J -.nuary of 1963 to June of 1965/ Although his contract was renewed at TowIe 
for the school year 1-963-1966, the plaintiff left teaching and became general 
-inan<<ger of radio aiation WCNL in Newport, New Hampshire, because the 
salary was substantially higher than his teacher's salary. In the spring or early 
sjmmer of 1968, the plaintiff decided to leave the radio station and return to 
teaching because ot' a change of management at the station. 

• .* Henry Bremner, who retired in the early fall of 1968, was the Superinten- 
dent of Schools at the lime plaintiff was hired by Fall Mountain Regional High 
School c (hereinafter FMRHS) in- the summer of 1968. He received two, 
recommendations, one from Howard Kimball, the Principal of TowIe High 
Scftoorwhen plaintiff taught there,, and another from Eve Spanos, ah English 
leacHer at TowIe. PI. Ex. 14. Bot'; of the recommendations rated the plaintiff 
"above average" or ''best" in almost every category. Mr. Bremner offered, and 
plaintiff accepted, a position in the English Department at FMRHS for the 
school year of 1968-1969. . , 

During the school year 1968-1969, plaintiff was an active and outspoken 
member 6f the Teachers' Negotiating Committee which was- attempting to 
reach an agreement on teachers' salaries with the School Board. Gordon 

• Gowen, father of one of the girls who complaified about the plaintiff in 1970, 
was the chief negotiator, for the School Board during the 1968-1969 school 
year. During the months of January and February of 1969, the plaintiff issued 
a number .of press releases highly critical of the School Board. The members of 
the School Board knew the plaintiff was the .source of the articles, and he was 
named in two of the press releases which accused the School Board of "high- 
handed treatment" and "utter disregard" of its employees. PI. Ex. 1. &'2. Mr. 
Tufts, Superintendent of Schools in the District, stated that these releases 
irritated him because they violated an informal agreement between the School 
Board and V^e teachers not to issue press releases without approval of the other 
party. Mr. Tufts felt that these releases created public animosity toward the 
School Board and constituted unprofessional conduct ^^by the plaintiff. This 
view was alsdrexpressed in the testimony of four of the five School Board- 
:members who voted for non-renewal at the March 3, 1970, meeting, Mr. Hub- 
bard, who was not presenl.ai the March 3, 197Qy meeting staled that all of ihc 
Board members were very upset with the plaintiff because of these press 
releases. -The plaintiff testified that Gordon Gowen and he had many healed 
arguments in the negoliatin§^sessions and that Mr. Gowen was upset the nniosl 

.by the press releases. / ' 



Nolwiihslanding the press releases of January and February of 1969, 
Superinlendenl Tufls recommended thai the plaintiffs contract, be renewed for 
1969-1970. Plainlifrs Exhibit 8 indicates that the Principal of FMRHS, 
Edward Willis, strongly recommended plaintiff for renewal and rated'him ex- 
cellent or good. to excellent in every category. Although there was some.discus- . 
. sion about the plaintiffs negotiating activity and the press releases at the 
March, 1969,. School Board meeting when renewals were considered, plaintiffs 
* contract was renewed unanimously. 

During the 1968-19^9 school year, the^:e were no complaints from any , 
students regarding the plaintiffs conduct. Paul Marx, was the only School 
Board member wh6 testified that he heard rumors about the plaintiff in . 1 968. 
He did not, state what the rumors were, but did state that acquaintances in 
Newport.told him they were glad that the plaintiff was in the Fall Mountain 
District and not in the Newport District. 

The critical period is the 1969-1970 school year, particularly the month of 
January, 1970. In October or November of 1969, Jack Eno, PresideaUof the 
Fall Mountain Teachers' Association, appointed plaintiff the Chairman- of the 
Teachers* Negotiating Committee. Mr. Eno testified that shortly after he ap- 
.<poinled plaintiff. Superintendent, Tufts told him that the choice of pltiintiff as ^ 
chief'negdtiator was not a wine one because he antagonized the School Board, 
c As chief negotiator for the teachers, plaintiff attempted to obtain from the. 
School Board a lengthy and comprehensive agreement coverfng many con-. ^ 
. ditions of employment. . PI. Ex. 6: The teachers were attempting to obtain 
authority and responsibility in matters which had always been controlled ex- 
clusively by the administration. As the negotiating sessions proceeded through 
December and early January, plaintiff becaifne more and more disenchanted 
with the 'School Board's attitude toward the comprehensive contract and 
toward him personally. On January 1 2, 1970, phaintiff, without explanation, 
abruptly left a negotiating session and 'did no further negotiating. The 
\ members of the School Board testified that plaintiff resigned as negotiator at . 
\this Jartuary 12 meeting. However, a letter.to teachers from plaintiff (PL. Ex. 5) 
. iVnplicitly, if not explicitly, indicates that the plaintiff was still Chairman of the 
'Negotiating Committee, as .of January 13, .1970. It also explicitly states thaj^ 
plaintiff considered further meetings with the School Board meaningless. 

the committee has concluded that negotiations, as such, have not 
taken place and that further meetings will only serve to delay decisions 
. which each individual teacher must make. We believe that until the 
situation is presented to the Association, further meetings with the' 
Fall Mountain Regional School Board could in no way serve the best 
interest of either the students or the teachers of the Fall Mountain 
Regional School District. 
This letter indicates to'me that plaintiff was exercising his prerogatives-as 
. Chairman of the Negotiating Committee and was recommending a boycott of 
ne^jotiations until at least the January 20 nteeting of the Association. At this 
meeting, the plaintiff announced that he would no longer serve aS negotiator ' 
because he was convinced, that the School Board's animosity -toward him 
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prevenled him from being an effective spokesman for the teachers. PI:.'rt'ff 
aiso severely criticized the School Board personally at this nieeting and ui j, 
that he had no personal respect for the School Board negotiating team, o r 
School Board itself, or the superintendent of schools. The negotiations vvere 
subsequently taken over by Mr. Eno and, in his words, '*an unsatisfactory • 
agreement'' was n.rrally reached. . . 

During the same period from January f2 to January 20, when plaintiff 
, boycotted the negotiating sessions, the other important facts in this case began 
to surface. On Monday or Tuesday, January 12 or 13, Janet Haslip, a freshman 
al FMRHS, made a complaint to Mr. Willis and Arthur,Gude, the Assistant 
Principal, regarding the plaintiffs giving her special atleniioh and touching' 
her on one occasion in the library. On f^riday, January 16, Barbara York and 
Gail Gowen, daughter'of Gordon Gowen, made complaints to Mrs. Gude, a 
teacher at FMRHS and wife of the assistant principal, regarding. the plaintiffs 
conduct toward them. v - .-z. 

Miss Hashp entered FMRHS sometime in late October or early 
November as a transfer student from Rhode Island. The plaintiff spent extra 
tirne with her to enable her to catch up with the class and had asked her to do 
special work such as leading class discussions. She testified that she was upset 
because, as a result o^H^iis special attention,' her fellow'^students sometimes 
.said: "How's your boy friend, Mr. Gha.se?" She also testified that she thought 
the plaintiff was interfering with her privacy when, after learning that she was- . 
going to the doctor's after school, he asked if she was ill and requested that she 
let him know if everything was all right. 

Miss Haslip testified that the touching incident took place in the library 
during a study hajl. It consisted, according to her testimony, of the plaintiff 
putting his hand on the back of her chair and his fingers touching and rubbing 
her back. She also stated that plaintiff sat dowri at the table and intentionally 
put his hand on top of her hand. There were at least ten people , in the library at 
this time, and one girl was sitting directly across the table from her when this 
incident happened. She. also testified that when she left the library, (he plaintiff 
touched her elbow in full view of the librarian. 

These were the only incidents Miss Haslip complained of, but she alsv^ 
testified that the plaintiff gave the class vocabulary words to learn which had'a 
' **dirty" meaning. The only concrete example that she could give was the word 
**nocturnar'. According to Miss Haslip,. the plaintiff stated, after the class, 
knew the word's meaning, thai he was a ''nocturnal * man.'' Qn . cross- 
exam'inytion, it was brought out that Miss Haslip had a relatively, poor 
academic record, had been truant from school during the spring of 1970, had 
flunked plaintiffs English course, and had spoken with Gail Gowen about M r. 
Chase* prior to her complaint. •; 

Sometime shortly after this complaint, Mr. Willis and Mr. Gude met with 
the plaintiff who denied the alleged touching aad stated that if any touching 
did occur, it was unintentional.' 

. Miss Haslip's guardian apparently called Gordon Gowen on January 12 
or 13 and told him of his ward's complaint. Mr. Gowen was still a member of 
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•the School Board, although not a member of the School Board's Negotiating 
Committee during the school year 1969-1970. Mr.* Gowen testifierf that his 
daughter. Gail, who had the plaintiff as a teacher in sophomore Eoglii^h, had 
menlToned things about plaintiff and he. therefore, brought the matter to the 
attention of Superintendent Tufts at a meeting of the School Board Finance 
Committee on January 14. On January 15, Superintendent Tufts met with Mr. 
Willis and Mr. Gude because it was his policy to have this type .of thing re- 
solved by the administrator closest to, the situation. . ■ 

After school the next day. Friday, January 16, Gail Gowen, Gordon 
Gowen^s daughter, and Barbara York complained about the plaintiff to Mrs. 
Gude. a teacher at FMRHS and wife of the assistant principal. On January 20, 
Mr. Willis met with Miss Gowen and Miss York. Although both girls testified- 
that they did npt remember exactly what incidents they discussed with 'Mr. 
Willis, I . must as^sume that their testimony covers rnost of their complaints, par- 
ticularly those they considered most offensive. 

Barbara York and Gail Gowen were good friends, and both of them had 
the plaintiff for freshman English in the 1968-1969' school year and for 
sophomore English in the 1969-1970 school year. Miss York had no. com- 
plaints about the plaintiffs conduct inTreshman year and stated that plaintiff 
had never touched her and she had never seen him touch anyone else al any 
time. Her major complaint involved ah incidentMn cla.ss in the late fall of 1969 
when the plaintiff asked her to' turn off the lights when the class was going lo 
see slides or a movie. She testified that as she turned off the lights she said 
*:Aren*t [ talented,'' and the plaintiff made a qomment with a "dirty'' connola- • 
tion. .Although Miss .York could not remember the specific comment, she 
stated on cross-examination that^it had a double meaning, one of which was 
not "dirty.'* She testified that the comment upset her because the class 
laughed. The only other incident involved talk by the plaintiff of measuring her 
skirt when the class was discussing the schocJj dress code. Miss York was ap- 
parently not upset by this comment and could not remember whether it 
happened in freshman or sophomore year. She also testified that *i always felt 
as if he was . looking me up and down," but there was "nothing specific or 
general'.* about his conduct. 

Most' of t^ie complaints came from Gail Gowen, the daughter of School 
.Board member Gordon Gowen. She testified that the plaintiff had touched her 
on at least two occasions, had made numerous personal remarks to her in 
class, and had made remarks of a "dirty" nature in class. Miss Gowen, like 
Mi.ss York, had no complaints about the plaintiff in freshman year. The 
claimed touching. incidents occurred on separate occasions in the 1969-1970 
school year. The first was after school during the fall when she and Barbara 
York were walkin^?, down the hall. She testified that the plaintiff called her over 
and asked if' she could defend herself against attackers. She testified that he' 
lolH her not -to scream and touched the side of her neck to show her where a 
V.ri;:.sure point'.* was. Miss Gowen testified t^iat the plaintiff did not hurt her 
iind she just backed away. M iss York. . who Miss Gowen said was present at the 
time, stated emphatically on cross-examination that she had never seen the 
-plaintiff touch Gail at any time. . 



The second alleged incident occurred in the hall between classes on the 
day she made the complaint. Miss Gowen testified that she was walking down 
the hall with a group of students between classes and that the plaintiff was 
walking past her with another teacher. She testified that the plaintiff said 
something like **Did you hear about Gail Goweh?" or "There's Gail Gowen" 
and touched her elbow. After this incident; she testified that she and Barbara 
York jointly decided to complain. Miss Gowen also testified that the plaintiff 
.sometimes put his hand on the back of her chair and touched her back **like it 
was accidental." She also te.stified that he stared at her and other girls in the 
hall and raised his eyebrows, and that plaintiffs facial expressions in general 

bothered her. ' ' ' . 

Miss Gowen further testified that the plaintiff spoke of her *Move life" 
before class started and .sometimes called her \'Bessie-the-cow" or **farm girl", 
in class because her father owned a farm. Miss York corroborated this 
testimony. On cross-examination, Miss Gowen admitted that **Bessie-the- 
cbw" and "farm girP' "didn't really bother me that much.*' Janet Fisk, oneof 
Miss Gowen \s classmates, testified that Miss Gowen was having trouble with 
her boyfriend in January and that the only time she heard the plaintiff speak of 
Miss Gowen's "love I .e" v/as when she. came into the classroom crying and 
plaintiff tried to cheer her up;. Miss Go\yen also testified that the plaintiff said 
something like "I know what \s on the mind of /the.class" when, the class said 
the meaning of a word used in mythoi< ?,y was prostitute. She couldn't 
remember the exact word, but from her testimony, I would guess it was 
"siren." " 

On cross-examination. Miss fflowen stated that prior to her complaint, 
Mr. Chase ^ad upset her because of the way he talked about the School Board 
in class. She knew plaintiff was the chief negotiator for- the teachers, and she 
was upset because she thought he conveyed to the class that he was better than 
her father. . 

Both Miss Gowen and Miss York testified that they had been reprimand- 
ed in class by the plaintiff for their behavior' in an English class taught by a 
teacher substituting for the plaintiff. The plaintiff. Miss York, and Miss 
Gowen all agreed that the plaintiff refused to sign a bus pass enabling them to 
get a" "late bus" after school. Pre.sumably, a late bus pass would have been an 
affirmation by plaintiff that the girls had been detained for good rea.son and 
were, therefore, entitled to late transportation honrie. Miss York and the plain- 
tiff agreed that the reprimand and the refusal to sign the bus pass took place on 
the day the two girls complained to Mrs. Gude, but Miss Gowen was unsure of 

"the date. Both girls insisted that this had nothing to do with their complaint. 
Janet :Fisk stated that Mi.ss Gowen and Miss York told a group of students 

' that they were going to complain as sort of a joke and, after they had cpm- 
plained,-they were laughing a.s they told otjier students what they savd to Mrs. 
Gude. 

All four of the^irls who testified .stated that there were rumors around the 
school that the plaintiff had had an affair with a secretary in Newport and 
dated a high, .school girl when a senior at Plymouth.State. They also stated that 
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Ihe plaintiff was called a **diriy old man'' by a number of sludenls. Il is impbr- 
lanl lo notc-thtrt-thcrc-was no testimony as to exactly when these rumors and 
'thaphrase **dirty old man'' started. Janet Haslip testified. that they started after 
the touching incidents and the complaints. to the principal. This would be the 
logical and'probable time for such rumors to start. It is significant to note that 
Miss Gowen testified that she passed these rumors on to her father. 

Shortly after January 20, Mr. Willis again spoke with the plaintiff. The 
plaintiff again denied any touching and stated that any touching whijch might 
have occurred was unintentional. M r. Willis told the plaintiff that there was nO 
place, for touching.in FMRHS and that some girls are overly sensitive to per- 
sonal remarks. Between then and; M^rch 3, Mr. Willis completed his 
recommendation regarding the renewal'of the plaintiffs contract. Mr. Willis 
strongly recommended that the plaintiff be rehired and rated^him excellent in 
every one of the seventeen categories on the form, including **relationship with 
students.*' PI, Ex. 10. Mr. Willis testilfiednhat he strongly recommended the 
plaintiffs renewal because he **had no proof of any impropriety." 

At this point in time, Superinte'hdent Tufts apparently took things into his 
.own hands. He attempted to check tne Newport and Plymouth rumors by 
.phone, but got. no results from eUherjattempt and the rumors remained un- 
verified.. The Only result of this limited effort was to feed more fuel to the 
•flames of gossip and rumor. The plaintiff testified that the Newport rumor was 
completely false and that he was engaged to his wife, to whom he is still 
married, while a; senior at Plymouth State. College. Superintendent Tufts 
testified that he received inquir.^s and .complaints from parents about the 
situation and that some parents asked that their children be removed from 
plaintiffs class. * • 

Mr.' Tufts testified that the complaints by the girls, the unsubstantiated 
"rumors, and the telephone calls from' parents led to his decision to recommend 
that the Board not renew plainliffs^contract. He recommended non-renewal 
because the- plaintiff ha:d *iost his effectiveness as a teacher in the District." 
This recommendation was made notwithstanding that: (I) Superintendent 
Tufts was not able to check the Newport and Plymouth. rumors as to source, 
inception, or accuracy; (2). He had never spoken with the plaintiff or the girls, . 
and the principal, who ^had, done so, Tecommended renewal; and (3) In 
response to any cornplaints or inquiries from The community at large, he could 
have easily explaineti that the situation had been straightened out by Mr. 
Willis, or made it clear that there would be a full and complete investigation.- 
The superintendent stated adamantly that the recommendation was made sole- 
ly on the basis of complaints and runrtors and that he would have made the 
jame recommendation whether they' were true or false. 

At the March B-School Board: meeting, the School Board accepted Mr^ 
Tufts' recommendation and voted ,5-2 not to renew plaintiffs contract. 
Although the phrase **not to renew" or **non-renewa|" seems less drastic than 
**dismissed" or **fired," its effeci is the same. To put it bluntly, the plaintiff was 
fired. Gordon.vGowen, Paul Cray, Robert Metcalf, Reverend Newell Bishop, 
and Paul Marx voted for rion-renewal. Richard Minard and Paul Lamothc 
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voted against Mr. Tuft$* recomnri'endation. The other named defendants werq. 
not present or did not volC; Of the five voting for non-renewal, three (Mr. 
Cray, Mr. Metcalf, and Reverend Bishop) had heard no rumors or complaints 
about the plaintiff and. nothing about the alleged touching incidents until the 
meeting. Mr. Marx testiTied that he had heard rumors in .1968-1969, but never 
staled what the rumors were. Four ef-lhe Board members voting for dismissal 
did not discuss the matter with the plaintiff or the- three girls. Mr. Gowen, of 

i course, had information from his daughter, but had not spoken to plaintiff. 

V Air the members who voted to dismiss plainliff^knew that he was chief 

jjegotiator, but all said thiit this played no part inlheir decision. 'They also 
l^jiew that it was illegal to-fire a teacher for union activities. The Tive Board 
niembers, like IVTr. Tufts, all testified that' it made no difference whether the 
ruVnors and.the complaints were true or false. €ach testified that he thought 
thd plaintiff had 'Most his effectivenes3." Th.-^xe teachers at .FMRHS, Miss 
LaBrie, the head of the English Department and plaintiffs immediate super- 
visor, Mr. Eno^Pr^idfinJ^f the Teachers' Association^and Mr. OsgoodalK 
testined^rh'arTFTejTdid^ the plaintiff had lost his^ffecTiyeness as a 

teacher. . ' ' . 

oVi Tuesday, March 9. plaintiff was informed by a letter hand delivered by 
AssistaTit Superintendent Bellevance that his contract was not being renewed. 
Plaintiff testified that he asked Mr. Bellevknce'wKy he was being fired and was 
told that he had 'Most his effectiveness in the district." Plaintiff was convinced 
that he had been fired for his negotiating activities and pressed for ^ more suc- 
cinct answer. Mr. Bellevance testified that he implied to the plaintiff that the 
reason vvaV his.relationshipmth.stud,ents, but he never directly said that it was 
a resqlt pfVhe complaints of the thriee girls and rumors in the community. The 

, plaintiff :was never explicitly given the.reasonsTor his dismissal by the School 
Board or tHe Admini.stration. Mr. Bellevance gave the plaintifnhe optio n of 
resigning by\ Friday, March \2\ or having the non-renewal on his recor'ff.' 

Sometir^e before March 12, plaintiff spoke to Mr. Hubbard, a member of 
the^School B(\aTd who was not present for the vote, asking for reconsideration. 
Shortly thereafter, plaintiff was called by Mr. Bellevance and was told that the 

\Board-would-ndWeconsidei^."^ Mai-ch 3, recon- 

sideration wasiout of the question and nothing would have changed tHe. 
Board's mind, but/he and the members of the School Board did testify that a 
hearing would l^ave been held if plaintiff had requested it. Mr., Tufts testified 
that since the plaiintiffs reputation was at stake, it was up to plaintiff to request 
a hiring. Since if he testimony makes it clear that reconsideration was out of 
theqVestion and since the decision was based on rumors, it is difficult for me 
to understand theipurpose of a hearing other tfian an exercise jn hypocrisy. In 
light oKthe fact that he had been informed that there woojd be.no reconsidera- . 
tion,' plaintiff understandably requested no hearing. 

' TheVlaintiff completed the remainder of the school year and there were 
no complaints. of any kind about him. The plaintiff made e^bry effort in the' 
spring ancf'^summei of 1970 to locate a teaching positiop fpr the 1970-1971 
school year, iricludTipg applying for teaching positions fiftjj^ and sixty miles 



; from his home,.bul received ho offers. He entered his name with the New 
; Hampshire Education Association's placement service and ultimately with 
New Hampshire's Department of Employment Security. He was unemployed 
until December of 1970.when he was hired by the New Hampshire Education 
A.ssociation in a non-teaching position which pays a higher salary than he 
would be making as a teacher.. In the spring of 1970. plaintiff was elected 
moderator of the Town of Croyden. and in the fall of 1970/hc was elected to 
the New Hampshire Legislature as repre.scntativc from Croyden and Cornish. 
' . '! cannot find from the evidence t1hat the plaintiff was dismissed solely 
. because of his activities as negotiator for tHeteachers. Nor can I find,.ho/Wever, 
that he was dismissed. solely because of the'-^bmplaints and rumop'. Under 
the.se facljj, I find that the. plaintiffs dismi.ssal.was based both^n. his con- 
stitutionally protected ^rights and on th ; complair^ls of the three girls and the 
resultant rumors about his past.conduct. The complaints, such as they are, and 
the unsubstantiated rumors are certUnly surface reasqns, but his activities as 
negotiator clearly wOntributed to what can only be ternried as a total disregard 
and lack of concern on the part of a superintendent and a Scho'ol Board as to 
the truth of the complaints and the rumors and the failure of the School Board 
and Mr. Tufts to objectively assess , 'their effect on plaintiffs suitability as a 
• teacher at FMRHS. Even if all the testimony of the girls is believed, and I find 
that much of it is exaggerated and some of it untru&, it is clear to me, as it^ap- 
\ parently was to Mr. Willis, that the facts fall far short of demonstrating any 
A imprbprrety by the plaintiff. The court takes judicial notice of the fact that girls 
\ of the age of those who complained here are at a stage of increasing sensitivity 
\ and awareness of the sexual relationship of man and woman. Consequently, 
r \ any unintended or intended touching, even as innocent as the type complained 
Vf lere, or any remarks or comments with the remotest sexual connotation, 
'may be interpreted by . a sensitive young girl in a way completely un- 
contemplated and unintended. This, plus the very important fact that Gail 
• • dpwen, a close friend of Barbara York and a friend of Janet Haslip, felt that 
the plaintiff was criticizing knd. down-grading her father, wer^ importan^fac:i 
tors to be weighed in analyzing the situation"- factors whicH MrTWillis un- 
doubtedly had considered when he. strongly recommended renewal. 

While I do not think the members of the School Board were deliberately 
lying'when they said the plaintiffs negotiating activities had nothing to do with 
their decision, I cannot, and will not, believe that the School Board would dis- 
miss a competent teacher solely on the basis of uninvestigated complaints of 
i'mprop'rietys and unsubstantiated rumors of misconduct in the past. The plain- 
tiffs negotiating activities had a profound bearing, either consciously or un- 
\. consciously, on the decision not to renew. The language of the Fourth Circuit 
Court of Appeals in Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966), is ap- 
propriate here. There, the plaintiff alleged that sh'e was not rehired because of 
her racial activity, and the School Board gave the reason for iion-renewai as iri=: 
subordination. The court .said: '^To accept * * * [this reason]\;e would have 
to pretend not to know as judges what we know as men." Id. 'at 182. 
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RULINGS 

There is nodoubl lhal a teacher may not be excluded from employmenl or = 
dismissed in violation of his conslilulional ..rights of freedom of speech and^^ 
association. See. e.g^ Pickering v. Board of Education. 391 U.S. 563. 88 S.Q. 
lT3i. 20 L.Edr2d 811.(1968); Shelton v. Tucker. 364 U.S. 479. 81 S.Ct. 247. 5 
L Ecl'2d 231 (1960): Slochower v. Board of Higher Education. 350 U,S. 551. 
76 S.Ct. 637. 100 L.Ed. 6?2 (1956): Orr v. Thorpe. 427 F.2d 1129 (5th Gir. 
1970). But a School Board certainly has a right to dismiss a teacher who actual- 
ly rtiakes improper sexual advances toward female students, even if the teacher 
has exercised his rights of free speech and association and in so doing has an- .. 

• tagonized the school administration. Cf. Robbins v. Board of Education. 313 
F.Supp. 642 (N. 0.111; 1970). When, a violation of constitutional rights is al- 

..IcEed. however, the reasons given for dismissal must be closely. examined to 
make certain that thev are not simply a facade to conceal the fact that dismissal 
was for activity protected by tjie Constitution. In this case, the evidence dis- 
closes that the reason given for dismissal was not entirely a facade/ b^jt based 
partially upon the decision of the superintendent and School Bocird that the 
complaints and rumors had nullified the effectiveness and competency that the-, 
parties agreed plaintiff exhibited prior to January of 1970. Lmust. therefore.- 
disregard the First .Amendment involvement for the moment and- closely 
scrutinize the reason actually given by the School Board and superintendent, 
and the facts underlying "that reason, to determine if the decision is .con- 

■ slilutionallv permissible. The plaintiff alleges that the 5i^cision of th^e School 
Board was'arbitrarv and capricious. The issue then becomes/whether a non,- 
tenured teacher is^protected by the due process clause of/ the Fourteenth 
Amendment from an arbitrary, capricious, and wholly unreaso-ned decision 

■ not to renew his contract. . . ' - 

[1] : The starting point in resolving this i^sue is Drown v.- Portsmouth 
School District. 435 F.2d I182{lstCir. 1970). cert. den.. 40^ U.S. 972. 91 S.Ct: 
1659. 29 L.Kd.2d 137. There, the First Circuit held that a non-tenured teacher 
has no rii:ht to a hearing, but has a right- to be given the reasons for the/Board j 
dcvision^iut to renew. However, the cour^ stated that. ;'bccaii*ie. this was. .a^. 
••novel** solution, the rule established in Or^ni/r would/ onl^^be^ apjpjied^^^^^^ 
••those cases . where a decision not to rehire is niadLVsubsequent to' t^c date of 
this opiniory." Id. at 1 188. S^nce Dro\KV was.decidcd inpccorfiber of 1970. and 
thedecisicvn not to rehire the plaintiff \vas made in MarcFi of 1970,.the plaiaUIX 
here was neither entitled to a hearing nor to the reasons lot the decisi<^>n^n£l4o; 
renew. Consequently, ihe School Board did not -violate procedural tiue> 
process. ^ • 

Drown, however. mal<es it clear that a teacher r has an interest in being 
rehired sufficient to prevent the school district/frtJin not doing so for con- 

- stitutionaHy im-permissibfc reasons. Id. at U^3. /)rr;u'w also points out .that 

- freedom of speech imd association are copiUUutionally imperml^^ 
for.nonrrenewal. ■ /' " ■ ■■'V'.^:. ■ ..-'^ ' ..' . 

.. There remain the teacher's inieresH in pro.lecting his con- 



slitulional rights, such as free speech, and prolecling himself against a 
decision' made in b;id faith. It is not easy for us to believe that a signifi- 
cant number of decisions not to rehire non-tenured teachers rest on 
ejlher ground. In any case, ihe teacher assisting a constitutioi il right 
has guaranteed access to the federal coiirts. Id. at 1 186. 

The court further noted that '*bad faith may riy/e to a constitutional level, in 



Id. at 1 187. 
?n implicitly recognizes a right 



which case the federal courts are available 

.1 am of the opinion that the decision in Dro' 
of recovery for arbitrary, discriminatory, or c ipriciour dismissal of a non 
tenured teach^T in violation ofdueprocess. AmcUg the ca.sescite.d by the First 
Circuit for its conclusion that teachers' contracts cannot be terminated for 
constitutionally impermissible reasons is JohnsJn v. Branch, 364 F.2d 177 (4th 
Cir. 1966), cert, den., 385 U.S. 1003;'87 S.Ct, 706, 17 L.Ed.Zd 542 (1967). 
There, as 'lere, the contract was renewable at rhe di.scretion of the school 
authorities. The court .specifically held: **[W]e find that the action of the 

. school board was arbitrary and capricious.'' Id! at /.82. The court went on to 
find that the only reasonable inference for dismissal of the plaintiff on the 
trivial charges involved was the School Board's objection tr I.er racial activity, 
[2] Although there is authority to the contrary, Freeman v. Gould 
Special School District, 405 F.2d 1 153 (8th Cir.), C'^n uen., 3?6 U.S. 843, 90' 
S.Ct. 6L 24 L.Ed. 2d 93 (1969), I think the better /I'ie is that a non-tenured; 
teacher is protected from arbitrary, discriminatory, or capricious non-renewal.. 
This opinion finds strength' in the decisions of the'Supreme Court. In Wieman 
V. Updegraff, 344 U.S. 183, 73,S.Ct. 215, 97 L.Ed. 216 (1952), the Court struck 
down Oklahoma's loyalty oath for state officers* and employees because it was 
an "assertion of arbitrary power*', which "offends due process." Id. at 191, .73 

^S.Ct..215. The Court stated: 

It is sufficient to say that constitutional protection doescALcnd to 
the public servant whose excluMon pursuant to a statute is patently ar- 
■ bitrary or discriminatory. Id.;at 192, 73 S.Ct. at 219. 

This view was also expressed in Schwarje v.^ Board of Bar Examiners, 353 
U.S. 232;'77 S.Ct. 752, 1 L.Ed.2d 796 (1957). In Schware, the Court reversed 
the Supreme. Court of New Mexico^s delermiriation that Schware was' not 
morally qualified to practice law and iWas rightfully excluded from the barex^ 
amination. The Court stated: 



A State cannot exclude a person from the practice of law or from 
any other occupation in a manner or /or reasons that contravene the 
Due Process or Equal Protection Clai^ ie- of the. Fourteenth A mendment. 
* * * Even in applying permissible stancarcls; officers of a State can- 
not exclude an applicant when there is no l^qsis for their finding that he 
fails to meet these standards ^i . ' Jdj ai 238-239, 77 S.Cl. at 
\ .. "^-^^ '756.- [Emphasis added.] . \- • 

.The Supreme Court has stated that the "vigilant protection of constiwational 
freedoms is nowhere more vital than in the community of American schopls.'o 



Shellon V. Tiukcr. 364 U.v 479, 48l SI S.Cl ?47. 251. .S L.Hd.2d 231 (I9M)V 
This means P'.. oiiiv rrolcc.N>.: otifrccdom .)r speech and assueialion. put 
proleelioP (Vom arbUri.. d^^rminlilory, and capricious actions in violalmn 
of due process. This position nas bden adopted and applied to noiMenu^ed 
teachers by :he Fourth T r' in jUnson v. Branch, supra, and by Judge 
Doyle in Roth v. Boa^d Regents 31() F.Supp. 972 (W.D. Wis. 1970), ; nd 
Gouge V. Joint School UiStr..-. No. . 310 f .Supp. 984 (W.D.Wis. 1970). 

[3] One of the primary reasonk why due process protection must be 
applied is because of the grave conseqiiences of non-renewal for a non-ten ujed 
teacher. Non-retlewaI. particulnrlv imile V' - facts in this case, is tantamount 
to dismissal. Ther^'is no do loh-rcjwal effectively prevents a teacher 

fYom obtaining another te itton, thereby preventing, a teacher from 

pursuing his chosen 6rofe^ ^lisicase. ^he ramifications are even mbre 

broad because they 'extend . .putation. The action of the School Board 
brands the olainliff at best as sexually pVomiscudus.and at worst as a seddcer 
of young school girls. When the ability io pursue a profession and reputation 
are involved, fundamental constitutional rights are to be strictly protected to 
::irevent arbitrary state act.'^'n. See Schwdre. supra; Birnbaum v. Trussell, 371 



F.2d 672 (2nd Cir.. 1966^ . \ I J ' I • 

The court is'cogniz'ant of the fact thai a School Board .has \)vide discr|lici 
in the reasotis. for dismissal, but it is elemental that whatever reasons are iiven ' 



/ 



m me reasons. lor uismissui. uui n is cn-munvui v.,u.. ....*»vw,^. .^^..^ - „^ 

must be supported1)y facts. Some courts htive established a ^^basis in fact? test 
for revie^v-of a School Board's decision n|)t to renew a teacher\s coritratt. In 
Gougeyv. Jojht School District No. U supra, the court held: • j 

I [aI teacher in a.public elementary lor secondary school is protected by 
• /the due process clause of the Fourteenth Amendment against 'a non- 
/ renewal decision which is wholly without basis in fact and also jigainst 
/ a decision which is wholly unreasoned, as well as a 'decision vtjhich is 
impermis.sibly bas'fcd (such as race, religion, or exercise jif First 
Amegdment freedom of expression). Id. at 991. 



Cf. Schware v. Board of Bar Examinei's, 



nipra. O^her courts have employed a 



'\subslantia! evidence" test. Ferguson v. jThomas, 430 F.2d 852 (5th Ci,r. 1970).. 

\yhatc-^r test is applied to thc facts of this case, it is clear that the action 
of thtj superintendent ancl the School Board was arbitrary, capriciousj without 
basisjin fact, wholly unrpsohed, and not based on substantial evidence. No in- 
vestigation was made to determine the truth of the complaints of imbropriety 
by any member of the Board or by Superintendent Tufts and the lresullant . 
rum6rs were completely unverified and unsubstantiated. Mr. G^wen, of 
course, is in a different position than the other members of the Boar^ becau.se 
his daughter had cofiiplained to the admini.stration and had talked! with him 
about the plaintiff. While a parent's concern and natural tendericy|to^telieve 
his child is understandable, the sanie concern also naturally tends to les.sen ob- 
jectivity. Objectivii> is^essential when a teacher's reputation and livelihood are 
al^stake, and Mr. Gowen could have assured objectivity if he had abstained or 
disqualified himself from the vote. 
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[4] To disriiss a lca;!-jer on the basis of uninvcsligalcd complainls and 
unverified rur ors and to adnril lhal ihe decision does nol depend on ihe Irulh 
or falseness . { ihe compl. tints and rumors is palenlly unjusl, arbitrary, and 
capricious. If the possibility, let alone the |:robability of the truth of the facts 
involved is not known, a dCiHsion cannot be reasoned or based on substantial 
evidence. The implications v)f such a decision are frightening. It means that any 
student with a personal di.slike for a teacher could bring his career to an end by 
a complaint wholly unjustified and unsubstantiated in fact, in the same sense, 
a malicious group in the conimunity could start unsubstantiated rumors 
resulting in dismissal. Further, an administrator or another teacher bent on a 
personal vendetta could, by insidiously starting false rumors, bring about the 
dismissal of a totally innocent teacher. 

it is to be noted that the decision not to renew was not based on improper 
conduct or for a b.*d reputation, but becau.se plaintiff had "lost/ his effec- 
tiveness as a teacher ^Ji the district."' The evidence thit the plaintiff had lost his 
effectiveness as '\ teacher in the district is non-existent. Superintendent Tufts 
unilaterally decided and the School Board agreed, that the plaintiff had lost 
his effectivenes.^. Principal of FMRHS, the only administrator who had 
talked both wit^ ^.e plaintiff and the girls and the only administrator in day to 
day contact wuli what was happening in the school, req.ommended that the 
plaintiff be renewed. M.r. Willis, and the teachers at- the school who testified, 
including Miss LaBrie, the heacf of the plaintiffs departmient, did not believe 
that the plaintiff had lost his effr.livcness. Certainly, Mr. Willis and Miss 
LaBrie,\vere in a more advantageous'positipn to judge^vthe plaintiffs effec- 
tiveness than the superintendent and the School Board! 

In short, the action by the superintendent and the School Board, without 
even' minimal investigation and without any cd'ncern for the truth, presents'a 
classic case of a violation of due process. As stated by the Supreme Court in- 
Slochower v. Board of Higher Education, 350 U.S. 551, 76 S.Ct. 637, 100 
L.Ed. 692 (1956): , • 

There has not been the "protection of , the individual against arbitrary ac- 
tion'' which Mr. Justice Cardozo characterized as the/ very essence of due 
process. .( [. " 

***** — ' . 

The State has broad powers in the selection imd discharge of its « 
employees, and it may be that. proper inquiry wouf.-i show [the teacher s] 
continued employment to be inconsistent with a real interest 'of the State. But 
^ there has been no such inquiry here. Id. at 559, 76 S.Ct. at 641. [Emphasis 
added.] 



Certainly, if the School Board and the superintendent thought that the plaintiff wa5 
making improper sexual advances on female students and- the rumors of prior im- 
moral behavior were true, the most logical step would. have been immediate dismissal. 
This procedure would have required, however, that a full and fair hearing be held. See 
N.H.Rev.Stat.AD.n., Ch. 189:13. ' : . 



So 

0 



Drow'H, 'supra, holds thai a hearing is not required tor a non-lcnurcd 
teacher. I do not construe it to hold that a School Hoard has an absolute right 
to dismiss a teacher without an inquiry or a proper inquiry to determine if 
legitimate grounds for dismissal exist." To hold that a superintendent and a 
School Board need make no inquiry as to the truth or falsehood of the facts 
underlying the reason proffered for dismissal would offend the most elemental 
concepts of justice. 

Because the reason given by the Board for the plaintiffs dismissal is 
patently arbitrary, the inference is ovcrwIiJniing that the action of the 
superintendent and the School IJoard was motivated primarily by the plain- 
tiffs exercise of his constitutional rights of. freedom of speech and 
a.ssociation.The complaints by the three girls, all friends and one the daughter 
of'a School Board member, the resultant rumors of past misconduct, and the 
telephone inquiries presented a convenient opportunity to the School Board 
and superintendent to comply with the March 15 statutory notice of non- 
renewal deadline and , to rid themselves of a.: outspoken teacher who had 
criticized the superintendent and the Board in the press as well as at the school. 
The decision not to^ renew plaintiffs contract for the 1970-1971 school year 
violated his rights under the First and Fourteenth Amendments of the 
Constitution. 

DAMAGES 

[5]^''the defendants contend that their common-law im- .nity prevents 
the plaintiff from recovering damages. I hold that as far as the equitabjc pruycr 
for relief is concerned, common-law immunity does not apply. S*^e s/^e v. 
Joint School District No. 1 supra. As.suming. but not deciding, thai «uod failh 
prevents the imposition . of compensatory damages* for back' pay, I' etJir.oi held 
that the defendants here acted in good faith, 

[6] The plaintiffs uncontrpyerted testimony v a: '.hal his salary would 
have been S7.650 for the .school year 15170-1971 anc thafbe lust al iea.st c je- 
;^third of his-salary. or 52.550. as a result of being unemployed uMil Dece'm»yer 
of 1970. The wages earned as a short order coo!' for the two weeks in 
summer .should not be deducted because thert: was no eviacnc^; that SJ.;.r:ner 
employment was prohibited by the School Disvr'ct. n^erc- wms ro mcJica» 
evidence nhat the plaintiff had any pain and suffering, nor wa. therj ary 
evidence on the extent to which his reputation in hi.- coivr^unity was damaged. 
Monetary damages for pain, suffering, and da/na^'^c: rcpulation .oud, 
therefore, be wholly speculative. I am also of the opinion that punitive 
damages are not warranted. ' 

. Accordingly, the following order shall be cnterec^ 

(1) The decision of the defendant School Distrir. hv School Bo?iird, 
members and its siiperinteii ]jnt n<^t to renew plaintiff*^ ci.r;*.... f... the i97 J- 
1971 school year violated ^ne \ . st and Fourteenth Amendments of Vac 
Constitution and is hereby declared null and void: 



(2) The plaintiff is cntilkd lo all Ihc hcnelils.of a 1970-1971 conlraciand 
is lo be reinsialcd in the I'ull Mountain Regional District forthwith; 

(3) The decision not lo renew plaintiffs contract is hereby expunged 
from plaintiffs repord and the defendants are hereby restrained and eiijoined 
from giving any effeclto, or making any use whatsoever of, the decision not to 
renew herein declared null and void; and 

. ,.(4) Judgment is entered for the plaintiff against the defendant School 
District, and individually against Stanley B. Tufts, Gordon Gowcn, Paul F, 
Marx, Paul S.'Cray, Robert C. Meicalf, and' Newell E. Bishop in the anjount 
of S2,550, plus the costs of this ;it Mon, Assistanl Superintendent Bellevance 
and the other merpbers of the Schi.v>! Board nan-eJ defendants are excluded 
from this monetary judgment because ihey tooK ' o active part in the decision 
not to renew. , * 

So ordered. 
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STATE BOARD POLICY FOR 
ADMINISTRATIVE HEARING PROCEDURES 
UNDER NEW HAMPSHIRE RSA 189 

I. Preamble \ 
II is ihc express purpose ut Ihis policy lo provide guidelines and 
.procedures for a Full and tiur hearing before bolh Ihe local School Board 
and the ^lale Board of Education when hearings are required in accor- 
dance wiih RSA 189:13, 14-a, 14-b. and 32. It is recognized lhal ihese 
guidelines will not cover every silualion, and a cerlain amount of flexibili- 
ty must be allowed. . 

TheStaLe Board of Education. reserves the right to be the Hnal authority in 
interpretirfc and applying these rules. Harmless technical errors in the 
:,pplicatio^ of these rules without showing or prejudice to the party 
aggrie>»tfa shall not be gr()unds for overruling a decision. 

II. Pre-Tiearing Procedures 

A. If a teacher is not to be renon(iiriated or reelected to a teaching con- 
tract for the next school year, 'the Superintendent of Schools shall 
notify him or her in writing on or before March 15 \\ the' teacher 

•1) has a Professional Standards Certificate from the State Board of 
' Eiducation, and ■ \- 

(2) has taught for one or more years in the School District 

B. Any teacher Who has taught for three (3) or more years in the.School 
District and who has been so notified may request in writing, within 
five (5) days of receipt of said notice. 

(1) a hearing- before: the School Board and 

(2) the reasons fi>r failure to be renominated or reelected, 

C. The'School Board, upon receipt of said request, shall provide.a hear- 
ing for the teacher within fifteen (15) days. 

. D. All written .'notices required by this policy and RSA 189:13, U-a, 14- 
b. 3 i. and 32, except for the notice required by Paragraph II A (RSA • 
I89:14-a). will be sent to the. Superintendent of Schools as agent for ; 
the Schoi-. Board, to the individi'-ii teacher, and, in notices, to the 
Sta.e Board of Education, to the Commissioner of Education as its 
agent. . . 

• ' E. The word 'teacher" is defmed to mean any professional employee of 
any school district whose position requires certification by the State 
Board of Education as a professional engaged in teaching. Principals," 
assistant principals, librarians, and guidance counselors ar^ iilso in- 
cluded within the definition of *his term. 



Hearings Before Local School Board 
•\. Rules and Procedures 

1. All hearings afforded .IcT^leachcrs in accordaiKC wiih RSA 189 
shall be held pursuant lo the provisions of RSA 91 -A unless re- 
quested b\ the teacher to be in public session. 

2. -Ni> stenographic services or transcripts of the hearing will he 
provided. However, the teacher may request that the proceedings 
be tape-recoVdcd, and the School Board shall provide for the 
same. Stenographic services may be utilized at the expense of the 
requesting party. * 

3. Both parties may be represented by counsel at the hearing, 

4. All witnesses except the parties principal to the action will be se- 
questered . from hearings held in executive session and will be 
allowed^ to enter the executive session only for the purpose of 
testifying, and upon conclusion of the testimony shall immediately 

► leave the hearing room. All testimony will be under oath or affir- 
mation. 

5. In all cases, the school administration* or its representative shall 
open the proceedings through the production of witnesses and 
documents. ^ 

6. ^ Each party shall be afforded the opportunity to examine each 

witness immediately following the direct testimony. 

7. After each party has had an opportunity to examine a witness, 
members oi' the Board may question the witness. 

8. Each party may offer such evidence as it desires, but irrelevant, 
immateri^'/. or unduly repetitious evidence will he excluded. Each 
party shall produce such additional evidence 'is the School Board 
may deem necessary to an under^^ iding and determination of the 
issues. The School Board shall determine the relevance . id 
materiality of the evidence offered; arid strict conformity to legal 
rules of evidence shall not be necessa.fy. 

9. The School Board may receive and consider the evidence of 
witnesses by sworn statement, but shall give it only such weight as 
they deem it entiJed to after consideration dXany objections made 
to its admisjvion. Witnesses should appear in person unless ex- 
tenuating circumstances pr^went them from such appearance. Ex-. 
hibits» whjcn offered by either party may be received i'^ w vidence by 
the School F^Oaru. ^ 

10. " After the administration has presented its case, the teacher may 

then presem his/her case and, produce his/her witnesses for ex- 
amination. 

11. ' Rebuttal evidence may be presented by either' party, limited to 

evidence previously submitted by the other paity. 
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Aticr all the evidence is subniilled lo the School Board, the 
teacher or his cniinsvl will he |.',ivcn an opptut unity lo make a short 
suninitiry of his case to the Scfiool Board, I hc a(hninisiration will 
then be jilTord'cd an opporUinity to present a short summary of its 
ca>e to the .Sch()i)l Board. 

The school adminislratii)M* or its representative shall have the 
burden of proving its case by a preponderance of the evidence. 

Or School Board, if the teacher was numinaled but not reelccled. 

I; 

14. The School Board will then close the hearing and meet ah)ne ui ex- 
ecutive session co deliberate and determine its course of action 
based solely on the evidence presented at the hearing. The School 
. ' " Board's legal counsel may be pre.'icnt during this 'deliberating ses- 
\ sion, but may not vote on the course of action to be taken. 
15\ \rhe School Board shall forward forthwith its decision in writing 
r to the teacher, but not later than fifteen (15) days after the close of 
the I]earing. The decision sliail list the pertinent facts found by the 
School Board in arriving^ its decision, The letter to the teacher 
shall also advise the teaclier of his/her right to appeal thedecision, 
This decision will be forwarded to the teacher by certified mail, 
return receipt requested. 

B. Appeal from Decision of School Board ' 

. 1 . A teacher aggrieved by a decision of Ihe School Board may file an 
appeal with Ihe State Board of Education for review ihercof 
within ten (10) day.s after the issuance of the decision, 

2. Such appeal must be in writing and filed with ''ie Commissioner,. 
Deparlmeni of Education, Slate of New Hampshire, with a copy 
lo the Superinlendent of Schot)ls. 

3. The requcsl for review must stale uv delaii Ihe reasons for the 
appeal. The rjquest for review should specifically waive the 
nfieen-day requirement of .RSA 189:I4-b for decision by ihe Stale 
Board of Education. 

4. If Ihe Co; nissioner,, Deparlmeni of Education, determines thai 
the requcsl for appeal is too vague or general, he may, wiihin five 
(5) days of receipt Ihereof; i quest in wriling lhal the teacher file a 
more delailed statement^ of appeal wiihin ten (.10) days of receipt 

' • • of Ihe Commissioner's req^ -^sl. The Commissioner may also re- 
quest ihe School Board to L more definite in its findings and 
written decision ^ 

5. A» leachcr^receiving such a^requesl from the Commissioner musl 
file ihe written appeal in accord with the requirement of the Com- 
missioner's request wiihin len (10 days of the receipt thereof.) 
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6. Upon receipt of a salislMclory appeal, the C'oniniissioner shall 
notify the Slate Hoard ol' I'.dueation aiul the local Sch(H)I Hoard of 
the request for review. A pre-hcarinw y^ont'ercncc shall he set up in 
accord with' parajiraph IV A heK)w. 

earings b> the Slate Hoard o( hducalion 

Pre-hearinjz Conlerence 

1. Wilhin IHlecn tiays of receipt of a sitisl'aclory appeal, the 
C oinniissioner shall set up a pre-hoaring conference between the 
teacher, ihe Superintcndenl tif Schools. -and the C'oniriiissioner or 
his representative. ( ounscl for ihe p.irties may also atlend this 
conference. 

2. Three (3) days prior to the conference, each party shall submil lo 
the Coniiiiissioncr: 

a, A ct)mplelc Slalemenl of the issues and the fads relating' 
thereloV'^/ 

b. A wrillen list of the names and addresses of all witnesses who 
may he called by each parly. 

3. ' At ihe conference, each party shall be prepared to consider; 

a. I he simplillcalion- of ihe issues and an agreement on facts: 

b. A limitation on number of wiiresses: 

c. Possibility of seillemenl; and 

ci. Such other matters as may aid in ihe disposition of ihe aciitin. 
The Commissioner shall make an order which recites the aclion 
taken at the conference. 
Review Board ■ ' ■ 

1. The Slate Board of Hduculion may appoint an ad hoc Revic- 
Board which is charged with the responsibility of conductino the 
hearing ftTr a teacher who ii; chlitled to the same in accord with 
RSA 1H9.., 

2. This Board shall consist of not less ih^n three (3) members of ti^e 
Statf Board of Edi'.oalion. 

3. Hearings will be. held in accordance with Ihe regulations 
delineated herein. " • . 

4. After a hearing is held, jhe Review Board will issue a written 
report and its recommendation. If (he voie of the Review Board is 
not unani nous, a dissenting opinion shall be included in, the 
wrillen decision, The report and recommendation shall be sub- 
mitted to both parlies prior Inaction by the Stale Board of Educa- 
tion silting as a whole. 

5. Upon receipt of the written decision of the Review Board, the 
Chairman of the Stale Board of Education will list the report as an 
item on the agenda of the rie.xt meeting of .the Stale Board of 




! tlucalioii, lor ralincalion hy Ihc Slalc lioarcl of Hducalion. Prior 
lo (lccisii)n hy Ihc State lioard ot' I'ducalitin, each party will be 
allowcO to address the Board with a short summary oT its case. 
6. Alter rutifiealion or rejection ol'lhc Review Board's decision, the 
^;hairman ot the State Board of H^ifcation shall issue the llnal 
dccisiiin vo ihe teacher and the School Board witfiin firtoen (15) 
days after final determination. The decision of the State Board of 
Hducalion shall be Ilnal and binding upon all parlies. 

C. Hearing Before Review Board 

I; All hearings before the Review Board shall be held in execulive 
session, and ihe public shall be excluded al ihe requesl of eilher 
parly. 

2. No stenographic services or transcripts of the hearings will be 
provided to a teacher. However, either party may request that the 

, proceedings be tape-recorded and the Review Board shall provide 
for the same. That p:iriv will pay for the :ost of the tape, 

3. Hither party may be represented by legal counsel at the hearing. 

4. Articles III' A 5, 6, 7, 8, 9, it)/ 1 1, and 12 are incorporated herein 
by reference regarding the proceedings before the Review Board. 

5. After all evidence and arguments have been submitted, the Review " 
Board shall meet in deliberation. The Review Board will not sub- 
stitute its judgment for that of the local School Board regarding 
questions of fact and in the event new and significant evidence is 
to be considered by the Review Board the ca.sc will be remanded 
for further proceedings. The Review Board may affirm the deci- 
sion of the School Board or remand the ca.se for further 
proceedings. The Review Board may reverse or modify a decision 
if substantial rights of the teacher hayc been prejudiced because 
the administrative findings, inferences, conclusions, or decisions 
are: 

a. in violg^on of constitutional or statutory provisions: 

b. in excess of the statutory authority of the agency; 

c. made upon unlawful procedure: ' 

d. affected by oiher error of law; 

e. clearly erroneous in view of the reliable, probative, and sub- 
stantial evidence on the wh.ole ri^cord; or 

f. arbitrary or capricious or characterized by abu.se of di.scre- 
tion or clearly unwarranted excrci.se of discretion. - 

6. The 'Review Board shall submit itsTmdings and recommendation 
to the State Board of Education not later than fifteen (15) days 
after the hearing. A.ccJpy of the findings and recommendation will 
be forwarded to eaih party forthwith. The' case win be placed on 
the agenda of the next meeting of the State Board of Education, 




provitlcil (hilt no case shall In- on the agcnihi prior (o icn ( 10) days 
alitci' cacli parly receives ihc nndinjis and rcconiniendaiion. 
7. When the nuitler is brought up at ihcfniceling of iKe Slate Hoard 
of lulucalion, each parly will he afforded len ( 10) niiniiles lo sum- 
;nari/e ils posilion, The Siale lioard of l!ducalion shall issue iis 
'decision to the parties within tlfteen (15) days after llnal deter- 
mination, : I 
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APPENDIX B 
rijij:s and piux i:i)Iiri:s 

GOVKRNING A DISMISSAL IIKARINCJ 



st 



I. If rci|ucslcil In tlic pciitu)iict. ilic licaniHi l^i.' ^M^^''^ P^'^ 
.uul llic press. c\cc[)t ;is proviik'il hcK'^v 

Oliscrvcrs Uon\ ilic pul>liv ami tlic press arc cxpcctci! to ailhi^rc ti^ 
strict rules of order and ilocoruni. \{ cooperation ii> lliis rc>^K\^ 
fails, t'hc ticarin^z \vill be rcci.'sscd inuil ihc ro^Mii is cleared ol' all 
observers and the hearing: will then resume in private, 
b. ;\H obsefvcfs will be seated, and when all seals are Ulled, the doors 
will he closed. There will he no standing* by observers, 
1, All witnesses except ihe pclilioner and the adminisiralion will he sc- 
ijueslcreil from the hearing held in executive sessii>ii, and will be allowed to 
enter the exeeutive session only for the purpose of testifying, and upon eonelu- 
sion of Iheir testinionv shall immediately leave the hearing room. 

y .If requested by the petitioner, the proceedings will be tape recorded 
and the seho.ol adn^-nistration will provide for the same. If the hearing is tape- 
recorded, all parties and wificsses should identify themselves before speaking. 

4. The petitioner, the adtninisrr:Mion. and the School Board each have 
the rijihl to be rcprcscnlcd by- coun?;el al the hearing. 
^\ ^All testimony will bej under oath or affirmation. 

6. The «;chool administration will open the proceedings through the 
production of witnesses ami ilocuments. 

7. (-ach party- will he ;?fforded an opportunity to cross examine eaeh 
witness iminediateU following the direct testimony. 

H. Alter each party. h;is had an opportunity to examine the witness, 
members tif the Schi^ol Hoard may question the witness. However, ihe School 
Board must be very careful in wording its questions that it does not show any 
prejuilice partiality .to .^ijier party^to the proceedings. 

9. While eaeh party d?ay offer sueh evidence as it desires, the Board 
reserves the right to exclude' or limit evidence which it feels is irrelevanl. im- 
maierial. or unduly repctiti^Iius. Conformity to the rules of evidence is not 
necessan . ' ' ' , ' 

10. VVitnes.ses should alppear in person unless extenuating circumstances 
^ prevent them from such appearance. The School Board may receive or con- 
sider the ev;:iencc of wilne.sJes by sworn -slatcmenl, but ^hall give ihcsworn 
..Matements oqly such weight as they deem Ihem entitled to after cMwideValion 
of anv objection made to the r admission. Fxhibils when offered hy either par- 
ty may be received in evideiice by the School Board. / v 

After the administf^ation has presented its case. t];ic petitioner may 
then present his case. 1 



ll' Rcluilial evidence niav be presented by either piirly, limited to 
evi'tletiee previonsls subniitteil by the other party. 

13. After ull the evidence is submitted to the School Hoard, thf 
petitioner or his counsel will be given an opportunity lo make a shprt summary 
statement ofits e.ise to the Hoard, The administration will then be afforded an* 
opportunity to prescn! a shan stminiary statement of its case to the Hoard, 

14. The school administralton shall have the burden of provin)^ its case 
by a preponderance of the evidence, This mean's that the school administration 
i.s not reijuired to prove its case heyt)iui a reasonable doubt, but only needs to 
prove that it is a little more probable than otherwise that the evidence supports , 
the administration's side of ihv ea.se on the issues upon which it has the hurd.en 
of proof. 

IX After the summary statements, the .School Board wilhclose the hear-' 
ing atid meet in executive session i i deliberate and make its decision. The 
Board's decision will be based solely upon the evi(|enee presented at the hear- 
ing» except for such facts which administrative trihunals are customarily en- 
titled to take judicial noiiee of; The Board's legal counsel may be present dur- 
ing its deliberations in executive session, but will notwote on the decision of the 
Board. k 

l^v 1 he 'Sehool Boar(i vv.!l forv.ard its deeision in writing to the 
petii ^c^ as sooi^ ajE it is mauc, but not lator than fifteen (15) days after the 
close i>f the hear|ng| The decision shall hst the pertinent facts found by the 
School Board in hryiving it its decision. The letter to the petitioner advising 
1 i)t the Board'Jl^decision should also advise him of his right to appeal the 
jisjon to the Stli;^* Board of f'ducation within ten (10) days. This decision 
• ill be forwarded to the petitions in certified mail, return receipt requested, 

Kc.speetfully yt)urs, 

NIGHSWANDFR. LORD. MARTIN & 
KILLKi:LLIfY 



Bs 

'. - . ' Bradley \\ Kidder 

BFk:tiKt: 
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APPENDIX C 

RECORD OF 
HEARING AND DECISION OF LOCAL BOARD 

.The Weslbrook School Board, afler carefully considering Ihe lestimony of 
alLivilnesses, Ihe exhibits, and Ihe pelilion pf Ihe students of Wcstbrook High 
School/ has unanimously decided upon the. following fjndings and decision. 

FINDINGS: 

•' 1 . The Westbrook School-Board reaffirms its decision to eliminate Jhree 
faculty positions from the Westbrook High School for the academid year 1975- 
1976» causing the elimination of one teacher from each of the following.subject 
areas: nftithematics, social studies, and English. The Board believes that it cor- 
rectly exercised its discretion by discontinuing these positions. 

2. The Westbrook School Board finds that of the five social studies, 
teachers in^ the Westbrook High School, Hugh Anderson was certainly the 
worst^nd most ineffective- teacher of the five. 

3. While Mr. Anderson possessed an excellent background in his subject 
area, was generally well pl-epa red, and w6rked/well . with college-bound 
student's, he was unable to effectively work with and motivate the non-coUege 
bound students ^nd was a marginal ieacher in the area of teacher techniques, 
'the Westbrook School. Board further finds that if Mr. Anderson liad"been 
offered a teaching contract, he would not have been recommended for nor 
offered an increment raise during the 1975-1976 school* year. The Westbrook 
School Board also notes that, when Mr. Anderson u'as confronted with these 
statements on numerous written evaluations, he did not contest or rebut these 
facts. ' . * ' ' V 

4. The Westbrook School- Board finds that the discontinuance of* a 
leaching position is a valid reason not to renew the teaching contract of a 
teacher with eight years in the Westbrook School District. Further, the West- 
brook School Board finds that it is riot. required to create a position for Mr. 
Anderson, whose leaching position has been discontinued, 

5. The Weslbrook School Board finds that ihere'is no **non-tenured" 
leaching position in the Social Studies Department aC the Westbrook High 

®^School. . 

6. The Westbrook School Board finds that Mr. Anderson is certified by 
the State Board of Education only in the arcc^ of Social Studies. 

7. The NVestbrook'School Board finds thai there is a SQcial studies posi- 
. tion ja.the.Westbrook.;Elementary, School, grades 7 and 8, which is held by a 

first-year- teacher^to'''wit: John A/Saunders. Furth.er,Jhe_We.slbxgoJc^^^ 
Board -finds that, John Saunders is ah outstanding teacher, as noted in his 
^valuation, which was made, prior to the decision to cut the staff at Westbrook 
-High-School: '- ■ ^ '"v ^- 



* 8. The Weslbrt)ok School BoardTihcls that tVf r. Anderson does not have 
any right to "bump'\a teacher in another school, to wit: the Westbropk 
Elementary.SchooL ^ ^ ' ^ , • 

.9.. The Westbrook School Board finds that the administration, through 
Superintendent Ch'esley, correctly exercised its discretion by not oflering a 
contract to Hug'h Anderson ;o teach in the position held by John Saunders in 
the Westbrook Elementary School. ^' • 

DECISION: 

■ The Westbrook School Board upholds the Superintendent's decision not 
to place Hugh Anderson's name in nomination for the 1975-1976 school year. 

,. Respectfully submitted, 
* ' WESTBROOK SCHOOL BOARD 



Richard F. Nelson, Chairman 




